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INTRODUCTION

1.1.

PWA Planning is retained by Community Gateway Association (CGA) (‘the Applicant’)
to progress an outline planning application for a residential development of 32no.
dwellings at Dean Farm, Pudding Pie Nook Lane, Whittingham, Goosnargh, Preston,
PR3 2JL (‘Application Site’). The proposed development will deliver a scheme wholly of
affordable housing, entirely consistent with the definition within the Glossary set out
in NPPF Annex 2.

1.2.

The planning application is made to Preston City Council (the Local Planning Authority,
PCC) as an outline application and relates to the red edge application site boundary
defined by the Site Location Plan (Ref: 1320-PL01G).

1.3.

The purpose of this Planning Statement is to assess and conclude on the acceptability
of the proposal in terms of relevant national and local planning policy, along with any
material considerations.

1.4.

Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires planning
applications to be determined in accordance with the Development Plan unless material
considerations indicate otherwise.

1.5.

As such, this Planning Statement will look to demonstrate that the proposals accord
with the provisions of the relevant policies of the Development Plan, and moreover
that there are other significant material considerations which indicate that planning
permission ought to be granted.

1.6.

In addition, the statement will seek to demonstrate that there are no technical reasons
which could hinder the grant of planning permission.

1.7.

This Planning Statement, alongside a review of the site history and relevant policies,
provides a description of the Proposed Development together with an appraisal of the
planning merits of the scheme as a whole.

Page / 4

PLANNING STATEMENT
Dean Farm, Pudding Pie Nook Lane

1.8.

This statement should be read in conjunction with the submitted application package,
which includes the following documents:

1.9.

•

1 APP form, relevant certificates and notices;

•

Planning Statement (this document);

•

Affordable Housing Statement;

•

Drawn information: -

Site Location Plan (Ref: 1320-PL01G);

-

Existing Site Layout (Ref: 1320-PL02E);

-

Illustrative Layout (Ref: 1320-PL03F);

-

Illustrative Layout with Aerial View (Ref: 1320-PL03F);

-

Context Plan 1 (Ref: 1320-PL04)

-

Context Plan 2 (Ref: 1320-PL05)

-

Landscape Proposals (Ref: 1776-01c & 1776-02c); and

•

Landscape and Visual Assessment;

•

Agricultural Land Classification Report;

•

Phase 1 Desk Study - Preliminary Risk Assessment;

•

Phase I Ecology Appraisal and Habitat Map;

•

Tree Survey Report and Tree Removal, Retention and Protection Plan;

•

Noise Assessment;

•

Transport Statement;

•

Flood Risk Assessment;

•

Utilities Statement.

The aforementioned documentation reflects the validation requirements of Preston
City Council (PCC).
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SITE DESCRIPTION

2.1.

The application site is irregular in shape and extends to 0.99ha, as shown on the
accompanying Existing Site Layout (Ref: 1320-PL02E).

2.2.

The site is located on land to the east of Pudding Pie Nook Lane and to the south of
Whittingham Lane, located approximately 1.7 km north-east of Broughton village centre
and 1.9 km south west of the village centre of Goosnargh. There are residential
properties located further west of the site along the B5269 Whittingham Lane.

2.3.

It comprises previously agricultural land pertaining to Dean Farm, an area of
hardstanding and areas of trees and shrubs.

2.4.

Dean Farm is located to the north west of the site, with agricultural land bordering the
site to the north, east and south.

2.5.

Pudding Pie Nook Lane borders the site to the west and continues southwards serving
existing agricultural units only. The site itself currently has an existing access from
Pudding Pie Nook Lane which is used regularly, with space internally to store vehicles
and agricultural equipment.

2.6.

An aerial image of the site within its wider setting is show in Figure 1 below.

Figure 1: Aerial image showing the approximate location of the site (not to scale).
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2.7.

The site lies within Flood Zone 1, where the risk of flooding is at its lowest. It is not
subject to any ecological or landscape designations.

2.8.

In terms of heritage designations, the nearest listed building to the site is the Grade II
Listed building Pudding Pie Nook, located approximately 400m to the south.

Figure 2: OS Map showing the approximate location of the site with a red arrow
and the closest heritage asset shown with a blue triangle (not to scale).

2.9.

Adjacent further west of the centre of the site (120m) along Pudding Pie Nook Lane (the
access to the site) is a public footpath (Ref: 6-9-FP 10), see Figure 3 below:
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Figure 3: OS Map showing the approximate location of the site with a red arrow
and the closest PRoW’s highlighted in red (not to scale).
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3.1.

PLANNING HISTORY
The site and its immediate surroundings have been subject to a planning history search
on Preston City Council’s planning register. The following application has been made
on the site itself:
•

Ref: 06/2010/0313 – Erection of extension to existing stables, construction

of new vehicular access from Pudding Pie Nook Lane and construction of riding
arena (part retrospective). Approved with Conditions dated 9th July 2010.
3.2.

Other applications exist locally which are deemed relevant to the current proposals to
which this planning application relates due to highway improvements associated with
the proposed development:
Adjacent Site: Oak Nurseries, Pudding Pie Nook Lane, Preston, PR3 2JL
•

Ref:

06/2018/0700

Two

storey

distribution

centre

with

associated

landscaping, car parking and modified access. Approved with Conditions,
dated 21st February 2019.
•

Ref: 06/2014/0699 – Erection of two storey distribution centre with associated
landscaping, car parking and modified access. Approved with Conditions,
dated 5th February 2015.

•

Ref: 06/2010/0827 – Extension of time for 06/2008/0003. Approved May
2011.

•

Ref: 06/2008/0003 – Change of use from horticultural nursery to garden
centres, erection of two-storey shop and café with first floor ancillary offices,
workshop, training room and storage, erection of polytunnels, construction of
car park, new access, ornamental lake and external display areas, and
widening of Pudding Pie Nook Lane between its junction with Whittingham
Lane and new access. Approved September 2008.
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3.3.

The adjacent site (Oak Nurseries) pursuant to application Ref: 06/2018/0700, dated
21st February 2019 have recently discharged the various pre-commencement
conditions on that approval, indicating that a start to the works is imminent. It is noted
from the decision notice that improvements to Pudding Pie Nook Lane are required
prior to commencement.

3.4.

In this respect, it is understood that the Dean Farm site subject to this application may
benefitted by the highway improvements proposed to Pudding Pie Nook Lane by the
above scheme.
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PROPOSED DEVELOPMENT

4.1.

This application will deliver a scheme wholly of affordable housing, entirely consistent
with the definition within the Glossary set out in NPPF Annex 2 and is submitted in
outline with all matters reserved save for access. The proposals would constitute an
Entry Level Exception Site (ELES) as provided for in paragraph 71 of the NPPF, and
which will be explained more fully later in this statement.

4.2.

An illustrative site layout is provided within the supporting documentation (Ref: 1320PL03B). This demonstrates how the site would accommodate 32no. affordable
residential units and comprise a variety of house-sizes and types.

4.3.

Although the application is submitted in outline, as shown from the illustrative layout,
it is considered that the site will complement the existing character of the area in form
and layout, whilst the landscape scheme provided for the development demonstrates
that appropriate planting and boundary treatments can be delivered to assist in
assimilating the scheme into the surrounding area.

Design
4.4.

The proposed residential scheme has been carefully considered and represents a
suitable use for an available and underutilised site that is situated in a sustainable
location with good access.

4.5.

The proposals have been sympathetically designed in order to take into consideration
the site’s constraints, namely:
•

United Utilities sewer crossing the northern part of the site that requires a 3m
off set distance either side; and

•

Walton-le-Dale to Slyne Local High-Pressure Main situated underground
through the centre of the development site.

4.6.

Further to the above, close attention has been paid to ensure that the appropriate
stand-off distances / buffer zones have been incorporated and that the development
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will still sit comfortably within its immediate surroundings with 32 residential units
suitably and safely accommodated on the site.
4.7.

In particular in relation to the pipeline, the Health and Safety Executive (HSE) have
been consulted via telephone and their online pre-application service and they have
confirmed that there is no issue as long as where the pipeline is situated that this
remains as open space / as informal green space within the proposed development
with no fixed play equipment / benches etc (see Appendix A for HSE Drawing and
Decision).
Layout

4.8.

The proposed indicative access road is situated from Pudding Pie Nook Lane to the
proposed entrance of the site and then bends to the east with a northern spur and ends
with in a turning head at the sites eastern tree lined boundary.

4.9.

14 properties are located along the main access road with 8 properties accessed from
the northern spur and 10 accessed from the turning head.

4.10.

The access road is proposed to be 5.5m wide accommodating a 2m service strip or
footpath either side for added safety. A footpath is provided from the entrance of the
site to the junction with Pudding Pie Nook Lane.

4.11.

Given the mix of housing type and tenure, the houses are proposed to be served by
appropriately sized gardens and individual driveways of different sizes. For example,
in line with current design guidelines, private drives are proposed to be a minimum of
3.2m wide where they are used for vehicular and pedestrian access. Private drives
without a 6m manoeuvring space onto the adopted highway are to have 3.2m wide
parking bays.
Landscaping

4.12.

A tree report has identified the trees to be retained and accompanies this application.
Landscape proposal drawings also accompany the application and show further planting
to enhance the site access as well as landscaping proposals to garden areas.

Page / 12

PLANNING STATEMENT
Dean Farm, Pudding Pie Nook Lane

4.13.

The existing established boundary planting is to be retained and enhanced where
possible.
Appearance

4.14.

As this application seeks outline consent, no detailed proposals concerning materials
and appearance have been prepared. Nevertheless, it is anticipated the residential units
will be built and designed in line with traditional design and appearance which will fit
comfortably into the immediate surroundings.
Access

4.15.

The Transport Statement provided with this application demonstrates that the access
arrangements to the site for vehicles are safe and efficient.
Sustainability Statement

4.16.

The proposals will make efficient use of the available land, with a current indicative
proposed 32no. dwellings on the site.

4.17.

The site is considered to lie within a relatively sustainable location for residential
development, as there is adequate provision in place to serve the proposed dwellings.
There is a bus route that runs along Whittingham Lane and major road links including
access to the M6 nearby. The site is also within walking distance of local amenities and
schools.

4.18.

The properties are anticipated to be designed to meet the current building regulations
with regards to thermal efficiency and energy consumption and during the construction
process local materials and suppliers will be used which will reduce transport emissions
both to and from the site.

4.19.

Discussion of the proposal with regard to the NPPF and the definition of sustainable
development can be found in Section 6.
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Waste Management, Refuse and Recycling Statement
4.20.

The proposed residential units will provide adequate space for the required waste and
recycling bins in line with the assumed requirements of the future residents.

4.21.

The proposed access outlined in the plans / drawings, which accompany this
submission, show an adequately sized access road and turning head to allow the site
to be served by refuse vehicles.
Pre-Application Advice

4.22.

Formal Pre-Application advice has been sought from PCC. Following a meeting with
PCC on 29th April 2020, written comments were issued by the Council on 19th June
2020. This advice is provided as Appendix B.

4.23.

PCC’s response followed the applicant’s provision of a legal opinion from Leading
Counsel Paul Tucker QC (provided as Appendix C). This advice will be explored more
fully in Section 7 of this Planning Statement.

4.24.

On the issue of whether the site would comply with the requirements of NPPF paragraph
71 in terms of comprising an ELES, PCC’s view was that the since the application site is
located approximately 75m east of the boundary of the village of Broughton, it does
not meet the requirements of paragraph 71 (b) which states sites must be adjacent to
existing settlements. The legal opinion arguing that the current settlement boundaries
are grossly out of date was not agreed with by PCC. Notwithstanding this point, and
bearing in mind the applicant’s provision of legal opinion on the ‘adjacency’ issue, PCC’s
view is that the site is not in a sustainable location and would not therefore represent
sustainable development in accordance with the aims of the Framework, regardless of
whether or not it complied with Paragraph 71.

4.25.

On the issue of the need for affordable housing as required by paragraph 71, PCC have
stated that they would need to see evidence of this need demonstrated in the
submission.
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4.26.

In addition to the above, PCC set out the various technical issues and validation
requirements which would need to be addressed as part of this application.

4.27.

The advice provided by PCC and the applicant’s response to this is provided in more
detail in the subsequent sections of this Planning Statement.
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PLANNING POLICY CONTEXT

5.1.

Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that:

“where in making any determination under the planning Acts, regard is to be had to the
Development Plan, the determination shall be made in accordance with the plan unless
material consideration indicates otherwise”
5.2.

Which includes supplementary / supporting planning documents and government
guidance as set out in the National Planning Policy Framework (NPPF) (2019).

5.3.

The Development Plan for the Application Site comprises the Central Lancashire Core
Strategy (2012) and the Preston Local Plan 2012-2026 (2015). Key policy documents
that comprise ‘material considerations’ include the National Planning Policy Framework
(2019), National Planning Policy Guidance (NPPG), and any local supplementary
planning guidance documents considered relevant to the proposal.
Policies Map

5.4.

As shown on the extract from the policies map in Figure 4 below, the site lies within
the open countryside, where Policy EN1 is relevant and an Area of Separation, which
relates to Policy EN4.

Figure 4: Extract from the Preston Local Plan 2012-26 (2015) showing the approximate
location of the site with a red arrow (not to scale)
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Central Lancashire Core Strategy (adopted 2012)
5.5.

Policy MP reflects the presumption in favour of sustainable development, as outlined
within the NPPF. Planning applications that accord with the policies in the Local Plan
will be approved without delay.

5.6.

Policy 1 Locating Growth sets a hierarchy for development sites across the plan’s
area. Point (f) of this policy relates to ‘other places’ such as smaller villages, and the
open countryside. In such locations this policy infers that states that development
within smaller villages will be accepted where it is:

‘small scale and limited to infilling, conversions, or to meet local needs, unless there
are exceptional reasons for larger scale redevelopment schemes’.
5.7.

Policy 3 Travel is not particularly developer focused, it looks to outline the best
approach in order to facilitate a general improvement in travel options and quality of
services. The policy does however promote the improvement of “safe and secure”
urban and rural footways and paths.

5.8.

Policy 4 Housing Delivery focuses on providing for and managing the delivery of
new housing to ensure that where necessary, new sites for housing are put forward.
This Policy focuses on support for all housing delivery within Central Lancashire but
particularly that a range and mix of house types will be supplied as necessary to meet
the requirements of the Plan area; for example, in order to ensure that sufficient
housing land is identified for the medium term by identifying a supply of developable
sites or broad locations for future growth.

5.9.

Policy 5 Housing Density sets out that housing sites should be in keeping with the
local area in terms of densities, and do not detract from the amenity, character,
appearance, distinctiveness and environmental quality of an area. Consideration will
also need to be made with regards to making efficient use of land.
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5.10.

Policy 6 Housing Quality seeks to improve the quality of housing in the area, in part
by facilitating the greater provision of accessible housing and neighbourhoods and the
use of higher standards of construction.

5.11.

Policy 7 Affordable and Special Needs Housing aims to improve the quality of
housing in the area, in part by facilitating the greater provision of accessible housing
and neighbourhoods and the use of higher standards of construction. This policy states
that the size threshold for affordable housing is 10 dwellings, whist in rural areas there
is a threshold of 5 dwellings with developments within rural areas expected to provide
a 35% contribution.

5.12.

Policy 17 Design of New Buildings outlines that design will be expected to take
account of the local area. Consideration will be given to a detailed list of criteria that
includes siting, amenity impact, existing features and build quality. This policy states
that the provision of landscaping is an integral part of development and also promotes
the provision of public open space.

5.13.

Policy 19 Areas of Separation aims to protect the identity, local distinctiveness and
green infrastructure of certain settlements and neighbourhoods by the designation of
Areas of Separation to ensure that those places at greatest risk of merging are
protected and environmental / open space resources are safeguarded. The policy
designates an Area of Separation around Broughton, Goosnargh and Grimsargh.

5.14.

Policy 22 Biodiversity and Geodiversity aims to conserve, protect and seek
opportunities to enhance and manage the biological and geological assets of the area.
It seeks to reduce disturbance and facilitate the survival of protected species,
ecological networks and enhance the biodiversity value of the region.

5.15.

Policy 26 Crime and Community Safety requires that new development plans for
reduced levels of crime and improved community safety by encouraging the inclusion
of Secured by Design principles in new developments.
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5.16.

Policy 29: Water Management states that the councils want to improve water
quality, water management and reduce the risk of flooding within new developments.

5.17.

Policy 31: Agricultural Land aims to protect the best and most versatile agricultural
land (Grades 1, 2 and 3a) when considering both agricultural and other forms of
development to avoid irreversible damage to the soil.
Preston Local Plan 2012 -2026 (adopted 2015)

5.18.

Policy V1 Model Policy reflects the NPPF and its promotion of sustainable
development. The policy reads similar to that of Paragraph 11 of the NPPF, outlining
that should applications accord with a Development Plan or indeed if said plan is out
of date that applications should be approved without delay unless material concerns
dictate otherwise.

5.19.

Policy AD1 (a) – Development within (or in close proximity to) the Existing
Residential Area will be permitted provided that it meets with the criteria listed
below:

a)

The design and scale of development is sensitive to, and in keeping with, the
character and appearance of the area;

b)

There would be no adverse impact on residential amenity, particularly by reason
of noise, general disturbance and loss of privacy due to the activity under
consideration or the vehicular/pedestrian movement it generates;

c)

The proposal would not lead to an over-concentration of non-residential uses,
detrimental to residential character and amenity, and;

d)
5.20.

The proposal would not lead to an over-intensification of use of the site.

Policy AD1 (b) – Small scale development within Existing Villages (including
the development of brownfield sites). This Policy states that development within
villages such as Broughton and Goosnargh will be permitted provided that:
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e)

The design and scale of development is sensitive to, and in keeping with, the
character and appearance of the area;

f)

There would be no adverse impact on residential amenity, particularly by reason
of noise, general disturbance and loss of privacy due to the activity under
consideration or the vehicular/pedestrian movement it generates;

g)

The proposal would not lead to an over-concentration of non-residential uses,
detrimental to residential character and amenity, and;

h)

The proposal would not lead to an over-intensification of use of the site.

In all cases, favourable consideration will be given to proposals containing measures
likely to result in an overall improvement to the environment and amenity of the area.
5.21.

HS3 Green Infrastructure in New Housing Developments evidences that all new
residential development which will result in a gain in the number of dwellings provided,
is required to provide sufficient public open space to meet the recreational needs of
the development.

5.22.

Policy ST1 Parking Standards outlines that all development proposals will provide
car parking standards adopted by the Council.

5.23.

Policy ST2 General Transport Considerations states that proposals will need to
demonstrate safe and efficient access and that sustainable methods of transport are
catered for through the development.

5.24.

Policy EN1 Development in the Open Countryside states that in the areas
designated under Policy EN1, other than that permissible under polices HS4 and HS5,
development will be limited to:

a)

“that needed for purposes of agriculture or forestry or other uses appropriate
to a rural area including uses which help to diversify the rural economy;
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5.25.

Policy EN3 Future Provision of Green Infrastructure indicates that all
developments where necessary, should provide landscape enhancements, conserve
and enhance important environmental assets, make provision for the long-term use
and management of these areas and provide access to well-designed cycleways and
footpaths.

5.26.

Policy EN4 Areas of Separation states that within the designated areas identified
in the Policies Map, development will be assessed in terms of its impact upon the Area
of Separation including any harm to the effectiveness of the gap between settlements
and the function of protecting the identity and distinctiveness of settlements.

5.27.

Policy EN7 Land Quality states that new development should demonstrate that any
existing contamination of land be addressed by appropriate mitigation measures and
the proposed development will not cause the land to become contaminated.

5.28.

Policy EN9 Design of New Development points towards the Central Lancashire
Design Guide SPD as the leading document regarding appropriate design principles.
Applications will be approved where they accord with the principles and guidance set
in the Design Guide SPD, take the opportunity to make a positive contribution to the
character and local distinctiveness of the area.

5.29.

Policy EN10 Biodiversity and Nature Conservation and Policy EN11 Species
Protection is in accordance with Core Strategy Policy 22. They look to conserve and
enhance designated sites of ecological interest, protected species and the habitats of
protected species.

National Planning Policy Framework (February 2019)
5.30.

The NPPF is a material consideration in planning decisions as per Paragraph 2 of the
Framework and Section 38(6) of the Planning and Compulsory Purchase Act 2004.
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5.31.

The NPPF sets out Government planning policies for England and how these are
expected to be applied. The golden thread running throughout the NPPF is the
Government’s presumption in favour of sustainable development (Paragraph 11)
whereby developments which correctly balance the requirements of economic, social
and environmental issues should be granted planning permission unless there are
strong reasons that permission should not be granted. The NPPF also strongly supports
economic and housing development.

5.32.

Sustainable development is broadly defined in Paragraph 8 of the Framework as having
three overarching objectives:

a)

an economic objective – to help build a strong, responsive and competitive
economy, by ensuring that sufficient land of the right types is available in the
right places and at the right time to support growth, innovation and improved
productivity; and by identifying and coordinating the provision of infrastructure;

b)

a social objective – to support strong, vibrant and healthy communities, by
ensuring that a sufficient number and range of homes can be provided to meet
the needs of present and future generations; and by fostering a well-designed
and safe built environment, with accessible services and open spaces that
reflect current and future needs and support communities’ health, social and
cultural well-being; and

c)

an environmental objective – to contribute to protecting and enhancing our
natural, built and historic environment; including making effective use of land,
helping to improve biodiversity, using natural resources prudently, minimising
waste and pollution, and mitigating and adapting to climate change, including
moving to a low carbon economy.

5.33.

The NPPF has a strong focus on increasing the supply of new housing and Section 5
sets out the Government’s objective to significantly boost the supply of new homes
and ensure that a sufficient amount and variety of land can come forward where it is
needed, and that the needs of specific groups are met.
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5.34.

Paragraph 64 states where major development involving housing is proposed decisions
should expect at least 10% of the homes to be available for affordable home ownership
and then lists a number of exemptions. Paragraph 64(d) includes if a development is
exclusively for affordable housing or an Entry Level Exception Site (ELES) and states:

‘d) is exclusively for affordable housing, an entry-level exception site or a rural
exception site.’
5.35.

Paragraph 71 of the NPPF states that:

‘Local planning authorities should support the development of entry-level exception
sites, suitable for first time buyers (or those in need of an affordable rented home),
unless the need for such homes is already being met within the authority’s area. These
sites should be on land which is not already allocated for housing and should:
a)

comprise of entry-level homes that offer one or more types of affordable housing
as defined in Annex 2 of this Framework; and

b)

be adjacent to existing settlements, proportionate in size to them, not
compromise the protection given to areas or assets of particular importance in
this Framework, and comply with any local design policies and standards.’

5.36.

It is stated in the notes section relating to the above that:

‘Entry-level exception sites should not be larger than one hectare in size or exceed 5%
of the size of the existing settlement’
5.37.

The 'Entry Level Exception Sites' (ELES) Policy as per Paragraph 71 of the NPPF (2019)
is a tool to deliver housing schemes on non-allocated land on the edge of cities, towns
and villages which is aimed at first-time buyers or people in need of an affordable

rented home. The types of 'affordable housing' which should be provided on ELES is
defined in Annex 2.
5.38.

Page / 23

They are to:

PLANNING STATEMENT
Dean Farm, Pudding Pie Nook Lane

•

Be suitable for first-time buyers;

•

Be on land not allocated for housing;

•

Be adjacent to existing settlements and be no larger than 1 ha in size or exceed
5% of the size of the existing settlement and comply with local design policies
and standards;

•

Comprise of entry-level homes that offer one or more types of affordable
housing (being affordable housing for rent, starter homes, discounted market
sales housing or provide other affordable routes to home ownership);

•

Not be permitted in National Parks, AONB’s or the Green Belt; and

•

Importantly, ELES are focussed around a lack of housing suitable for first-time
buyers or people in need of an affordable rented home in the area, which is an
issue that is known to be particularly acute in rural locations.

5.39.

This definition is far broader and less restrictive than the NPPF 2012 definition and
allows for a variety of forms and mix of affordable housing to be negotiated with Parish
and District Councils to support the viability of development.

5.40.

Annex 2 of the NPPF details the definition of ‘Affordable Housing’ which now includes
affordable housing for rent, starter homes, discounted market sales housing or the
provision of other affordable routes to home ownership. Both the Core Strategy and
Local Plan pre-date the inclusion of ELES in the 2019 NPPF and therefore the NPPF
carries significant weight as the more recent document – see NPPF Paragraph 212,
which states that:

‘Plans may also need to be revised to reflect policy changes which this replacement
policy has made. This should be progressed as quickly as possible, either through a
partial revision or by preparing a new plan’.
5.41.

There is no allowance for ELES (or any other equivalent exception sites) detailed in
either the Local Plan or the CS and as such, it could be said that the Development Plan
is silent or out of date in respect of ELES and therefore the tilted balance should be
engaged, in accordance with NPPF Paragraph 11d, which states:
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‘Where there are no relevant development plan policies, or the policies which are most
important for determining the application are out-of-date, permission should be
granted unless any adverse impacts of doing so would significantly and demonstrably
outweigh the benefits, when assessed against the policies in the Framework as a
whole’.
5.42.

Paragraph 78 and 79 of the NPPF considers proposed new dwellings in the countryside
and states that:

‘To promote sustainable development in rural areas, housing should be located where
it will enhance or maintain the vitality of rural communities. Planning policies should
identify opportunities for villages to grow and thrive, especially where this will support
local services. Where there are groups of smaller settlements, development in one
village may support services in a village nearby.’
5.43.

Section 9 of the Framework, Promoting Sustainable Transport, at Paragraph 109 states
that development should only be prevented or refused on transport grounds where the
residual cumulative impacts of development are severe. It is clear that this is not the
case with the proposal before the Council. See section 7 and the supporting Transport
Statement for further information.
Legal Opinion by Leading Counsel, Paul G Tucker QC.

5.44.

Following the Pre-Application meeting with PCC in April 2020, the applicant sought
legal opinion on some of the specific issues raised in the meeting. Notably, how the
exception provided for in Paragraph 71 of the NPPF can be reconciled with the adopted
development plan and other parts of the Framework. Leading Counsel was also asked
to comment on the issue of whether the site is ‘adjacent’ to the settlement boundary
of Broughton.

5.45.
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“Breach of EN1 and HS4 must be tempered by the fact that both policies are not up to
date. Policy 1 of the CS, probably understood probably isn’t out of date provided that
it is interpreted with Paragraph 71 in mind; and EN4 is a matter of planning judgment.
Viewed overall therefore the proposals would appear to conflict with parts of the
development plan which are to be viewed as out of date, but could be viewed as
conforming to other parts (the last part of EN1 and the start of HS4). It seems to me
that the better view is to conclude that the proposals are indeed in breach of the
development plan taken as a whole, but that such a breach is with policies which are
out of date and therefore the weight to be afforded to any such breach is substantially
tempered as a result, and is readily capable of being outweighed if it can be clearly
evidenced that the proposals comply with up to date national policy for entry level
schemes for which there is a local need.
I note that those instructing me suggest that the reference to “exception” within the
descriptor of Paragraph 71 and the fact that they are not to be located on allocated
sites might suggest that such sites should not come through the development plan
system. I disagree. The better view is that the development plan system should make
provision for ELES in a similar manner to former rural exception sites for affordable
housing. The fact that the development plan in this area hasn’t yet done so means that
it is to be viewed as out of date since it is out of step with national guidance. That out
of datedness both tempers the weight to be afforded to any breach of policy (supra)
as well as amounting to a material consideration in its own right.”
5.46.

Regarding the second point on adjacency, he states the following:

I note that the LPA have sought to argue that this doesn’t just relate to physical
adjacency, but how well connected the site is to existing facilities and services. With
respect such an interpretation is nonsense. Whilst the accessibility of the site to existing
services and facilities is of course a material consideration in its own right – it is an
abuse of language to try to read “adjacency” as encompassing anything other than a
physical relationship between the site and the settlement. Had the Secretary of State
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wanted the term to encompass a wider range of concerns such as accessibility then he
would have said so.
Similarly the test is not physical adjacency of the site to the defined settlement
boundary within a local plan (especially not an out of date settlement boundary). Again
had the Secretary of State wished to import such a test into the NPPF he would have
said so. Rather the policy puts the test as adjacency to the settlement.
The Site does not adjoin the existing settlement. Rather it adjoins the property which
lies to the immediate east of the defined settlement and sits at the junction of
Whittingham Lane and Pudding Pie Nook Lane . To the SW of the site it does adjoin
the location of a site which lies outside of the defined settlement boundary but which
was consented for residential development under reference 06/2017/1387. In the case
of Wood v Secretary of State for Communities and Local Government [2015] EWCA Civ
195, the Court had to grapple with whether or not a proposal comprised infill “within
a village”, and it was contended that the Inspector had been right to equate that with
the defined village boundary and did not need to form an independent view as to
where the village physically existed. Sullivan L.J. rejected that contention and the
decision was quashed on that basis. At §29 he observed:
“…it is clear that …"the boundary" to which the inspector was referring … was not his
own assessment of the boundary of the village on the ground, but was the defined village
boundary in the Local Plan, ….. That is the sole reason why the inspector concluded … that the
appeal site did "not lie in a village, but outside the boundary", notwithstanding his earlier
assessment in paragraph 13 of the extent of the built-up area on the ground. …..
30… on a fair reading of this decision the inspector did misdirect himself in the
manner alleged in ground 1 of this appeal. It follows that the inspector's decision must be
quashed”

I have no doubt that if the LPA in this case were to apply the first criterion of §71 of
NPPF by reference to the village boundary then it will have fallen into exactly the same
legal error as led to the quashing of the decision in Wood. Rather there is an obligation
to consider whether the Site physically adjoins the physical extent of the settlement.
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On the basis of the information I have been provided with it is difficult to see how it
could not be so concluded.”
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/6

PLANNING POLICY ASSESSMENT
Principle of the Development

6.1

As stated in Chapter 5, Entry Level Exception Sites was a concept introduced after the
adoption of the Central Lancashire Core Strategy and Preston Local Plan and therefore,
several of the development plan policies were not written to reflect this new exception
which is set out in the NPPF.

6.2

With the above in mind, it is necessary to consider the implications of the NPPF and in
particular paragraph 11. Recent case law, in particular the judgment Monkhill Ltd v

SSHCLG [2019] EWHC 1993 (Admin), has offered practical advice related to the steps
to follow in applying NPPF paragraph 11. This should be to:
•

Apply s.38(6); such that any determination must be made in accordance with the
development plan unless material considerations suggest otherwise;

•

If then the application is consistent with an up-to-date plan and no other
considerations indicate otherwise, permission should be granted (para 11(c) of the
NPPF);

•

If not, then the decision maker should consider whether there are any relevant
development plan policies and if so whether the most important for determining
the application are out of date (11(d) NPPF);

•

If so, the decision maker should consider whether any of the NPPF policies give a
clear reason for refusing the proposal (11(d)(i) footnote 6). If so, permission should
be refused (subject to s.38(6));

•

If not, the decision taker should apply the titled balance (11(d)(i) footnote 7 and
s.38(6)).

6.3

The policies which are considered to be the most important for determining this
application are CS Policy 1 and Policy 19 and LP Policy EN1, EN4 and AD1.
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6.4

It is however clear that these policies do not fully reflect the provisions in NPPF 2019.
It is also clear that the application site is not in an area where NPPF 11(d) footnote 6
would apply. Accordingly it is reasonable to assume that, where there is conflict
between the most important development plan policies and NPPF 2019, as in this case,
those conflicting policies are ‘out of date’ and hence, using the practical guidance in the
Monkhill judgement, the tilted balance is engaged. Where the tilted balance is engaged,
NPPF requires that planning permission is granted, unless …

‘any adverse impacts of doing so would significantly and demonstrably
outweigh the benefits, when assessed against the policies in this Framework
taken as a whole.’
6.5

Even with the tilted balance engaged it remains necessary to consider the degree of
compliance with the development plan as well as other material considerations in order
to consider whether there are any adverse impacts and whether these would
significantly and demonstrably outweigh the benefits of granting permission.

6.6

Core Strategy Policy 1 (Locating Growth) aims to focus growth on brownfield sites
and lists specific areas where it should be concentrated. Broughton would appear to fall
within criterion (f) which expressly allows for small scale proposals to meet local needs
and where there are exceptional circumstances, then larger scale developments:

‘small scale and limited to infilling, conversions, or to meet local needs, unless there are
exceptional reasons for larger scale redevelopment schemes.’
6.7

The proposed development will provide a valuable contribution to Preston’s affordable
housing requirement, and although the development is not located on Brownfield land,
it would comply with CS Policy 1 as the site will be providing a 100% affordable
housing development, and will therefore meet a local need for such housing.

6.8

CS Policy 1(f) supports development of the application site provided that it (inter alia)

meets local needs. The local need is clearly evidenced by information held by the
applicant, Community Gateway, in its role as an affordable housing provider in Preston.
The proposals are then considered to be consistent with CS Policy 1.
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6.9

In Leading Counsel’s advice on this issue, it was stated:

“…a proposal to meet affordable & “entry level” housing needs for this scale of
development could be cogently argued to fall under the descriptor of “local need” or
even an “exception” to the generality of policy. Indeed even if it was said to fall outside
of the scope of both then the obvious point is that this would be to interpret Policy 1 in
a way which did not admit of sites under §71 of NPPF and would therefore be out of
date. In other words the LPA simply cannot have it both ways. Either it meets a local
need or is in principle capable of being an exception or any breach of the policy ought
to be afforded reduced weight because it is out of step with national policy.”
6.10

Then scheme is also in line with Section 5 of the NPPF whereby the objective is to
significantly boost the supply of new homes in particular to ensure that a sufficient
amount and variety of land can come forward where it is needed, and that the
needs of specific groups are met. In this respect, the scheme being proposed
including 100% affordable residential units will be meeting these specific local needs.

6.11

The site falls in an area subject to Local Plan Policy EN1, which is intended to reflect
CS Policy 1, though it does not repeat the local need allowance of Policy 1(f) directly. It
is acknowledged that the proposals do not fall within any of the exceptions listed in this
policy. In the Counsel advice provided as Appendix C, and in direct relation to this policy,
it was found that the settlement boundaries which delineate where the division between
settlement and countryside are drawn are derive from assessments of development
needs which are now grossly out of date. On that basis therefore it is an important
material consideration which tempers the weight to be afforded to that breach that the
settlement boundaries do not reflect up to date need.

6.12

The policy which relates to affordable housing in rural areas is Preston Local Plan Policy
HS4, which was adopted under previous versions of national guidance. In this regard
Leading Counsel’s advice was as follows:

“Since the Preston Local Plan was adopted national policy has gained additional
sophistication in relation to housing need. Thus steps have been taken to positively
encourage LPA’s to take steps to meet needs as diverse as permanently low cost
housing through to plots for self-build schemes. One of those needs which is now
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recognised in national policy is the provision of entry level housing which was plainly
not part of national policy at the time that the Preston Local Plan was drafted. Thus,
the restrictions on affordable housing provision under HS4 for rural exception sites for
affordable housing was rightly imposed at the time, but there is no similar restriction
within national policy for ELES/§71 schemes.
The fact that the proposals would conform to policy by exceptionally providing for
affordable housing … but would not meet the criteria of a policy which is out of step
with national policy, again means that the weight to be given to any conflict with such
policy must be reduced since the policy is not up to date.”
6.13

The conclusion of the above is that policies EN1 and HS4 are out of date, and thus the
weight afforded to them is reduced. Policy 1, is not necessarily considered out of date,
provided that it is interpreted with NPPF Paragraph 71 in mind.

6.14

The proposed development is intended to be promoted as an “entry-level exception”
site (ELES) within the meaning of Paragraph 71 of NPPF, which provides the following:

“Local planning authorities should support the development of entry-level exception
sites, suitable for first time buyers (or those looking to rent their first home), unless the
need for such homes is already being met within the authority’s area. These sites should
be on land which is not already allocated for housing and should:
a. Comprise of entry-level homes that offer one or more types of affordable housing
as defined in Annex 2 of this Framework; and
b. Be adjacent to existing settlements, proportionate in size to them, not
compromise the protection given to areas or assets of particular importance in
this Framework, and comply with any local design policies and standards.”
6.15

Footnotes to the above require that ELES should not be larger than 1ha in size, or
exceed 5% of the size of the existing settlement.

6.16

Taking these points in turn:
Entry Level Housing as Defined in Annex 2 of the NPPF
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6.17

The proposed development would provide entry-level homes that offer affordable
housing as defined in Annex 2 of the NPPF. This is expanded upon further in the
Affordable Housing Statement provided by the applicants.

In brief, this sets out

compliance with Annex 2 and that CGA, as a registered provider, has an option to
purchase the site and will develop, own, let or sell, manage and maintain the homes
for the foreseeable future. The rent levels for the affordable rent units will be set at up
to 80% of market rent. The properties will be allocated in accordance with Select Move
(or any equivalent replacement system), the Council’s choice-based lettings system.
Homes for Shared Ownership will be sold and managed in accordance with Homes
England grant funding requirements using Homes England standard lease clauses.
6.18

The ownership of the homes by a Registered Provider (CGA) will ensure that those units
remain affordable for both first and subsequent occupiers, unless disposed of under an
obligation in respect of a Right to Buy or Right to Acquire or any mortgagee exemptions
or unless shared ownership owners purchase the remaining share of their home.
Need for Affordable Housing

6.19

Paragraph 71 allows for housing as proposed “unless the need for affordable housing

is already being met within the authority’s area”.
6.20

The published requirements for Preston in the Central Lancashire Strategic Housing
Market Assessment (SHMA, 2017) was for 239no. affordable dwellings per annum. This
requirement increased in the 2020 Central Lancashire Housing Need Study (March
2020), with a published requirement of 250no. affordable dwellings to be provided in
Preston.

6.21

It is understood that the published delivery of affordable homes in Preston for the period
2012-2019 was 840 homes, equating to 120 per year, representing a significant shortfall
in delivery and an unmet need against the above requirements.

6.22

The delivery of this site of wholly affordable housing will assist in meeting this unmet
requirement. It will help the Council to achieve one of their overarching aims to provide
more affordable housing, by delivering 32no. affordable dwellings anticipated to be built
within two years of receiving planning permission.
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Adjacency to Existing Settlement
6.23

Whether or not the site is adjacent to the settlement is a point of dispute, as evidenced
by PCC’s Pre-Application comments and the subsequent Counsel advice sought by the
applicant. In line with the Counsel advice, and with reference to the aforementioned,
PCC would fall into legal error if they simple relied on the drawn village boundary rather
than form an independent view as to where the village physically existed.

6.24

To assist in interpretation of the site’s position in relation to the settlement boundary,
a plan has been prepared to demonstrate the location of the site relative to existing and
approved development in the surrounding area. Context Plan 1 shows the location of
the site (in orange). To the immediate north of the site are the buildings associated
with Dean Farm. Along the site’s southern boundary is the approved Oak Nurseries site
(pale turquoise) which sits outside of the formal settlement boundary of Broughton. To
the west is the approved Dean Farm Warehouse site (red), which allows for 6no.
dwellings, also outside the formal settlement boundary. Beyond Dean Farm Warehouse
are three large residential sites, all which sit outside of the settlement boundary of
Broughton; two of these sites, known as ‘Land to the rear of 126A Whittingham Lane’
and ‘Land to the rear of 110-126 Whittingham Lane’ have been approved for 101no.
and 61no. dwellings respectively. The more southern site, also known as ‘Land to the
rear of 126A Whittingham Lane’ proposes 111no. dwellings and is currently pending
determination. This scheme was however previously recommended for approval by
PCC and approved by Committee subject to a s.106 agreement. The agreement has not
been signed and thus the decision not yet issued.

6.25

What is clear from the above is that the site, whilst not forming part of the formal
settlement boundary of Broughton as drawn on plan, does indeed sit adjacent to the
site, and to numerous other developments which PCC have approved outside of the
formal settlement boundary. As per the aforementioned case of Wood v Secretary of

State for Communities and Local Government [2015] EWCA Civ 195, it not acceptable
for PCC to base their judgment on this issue solely on the basis of the of the settlement
boundary as drawn on plan, which it is considered by Counsel is grossly out of date,
but instead they should consider where the site physically adjoins the extent of the
settlement, which it does.
Page / 34

PLANNING STATEMENT
Dean Farm, Pudding Pie Nook Lane

Proportionate in Size and less than 5% of the size of the existing settlement
6.26

The proposed development is considered proportionate in size to the settlement of
Broughton, particularly when the approved developments as provided for in Context
Plan 1 are considered. 32no. houses are proposed here, which is not overly large for
this location, especially in the context of the other approvals, and is less than 5% of the
existing settlement.
Areas or Assets of Particular Importance

6.27

Footnote 34 expands on what is considered an area or asset of particular importance,
of which the application site does not fall within.
Site Size

6.28

There is a requirement for ELES to not be larger than 1ha. The application site is 0.99ha
and complies with this requirement. In their Pre-Application response, PCC stated, with
reference to NPG on Making an Application that the red line boundary “should include

all land necessary to carry out the proposed development (e.g. land required for access
to the site from a public highway, visibility splays, landscaping, car parking and open
areas around buildings)”
6.29

The red line here includes all of the land necessary to carry out the proposed
development, that is the land on which the dwellings will be built and the area required
for provision of the footway along Pudding Pie Nook Lane to the junction with
Whittingham Lane. The guidance above provides examples of land that might be
included and states all land necessary. No works are proposed to the access road, and
therefore the applicants are of the opinion that this need not be included in the red line
boundary.

PCC are referred to application reference 06/2016/0581 for a dwelling

further along Pudding Pie Nook Lane for one dwelling, where the red line included only
the land required for the house itself and not the entirety of the lane, which using the
same logic, PCC should have requested was included. Presumably, as no works to the
lane were required, they determined that the red line was acceptable. There is no
difference in this case.
Compliance with Local Design Policies and Standards
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6.30

This application is in outline and therefore compliance with local design policies and
standards would be assessed at the Reserved Matters stage. However, it is considered
that the development is entirely capable of complying with this requirement. It is noted
that in PCC’s Pre-Application response they took issue with what they described as “…a

very urban form and straight boundaries which bears little regard to the surrounding
building form”.
6.31

To address the above, Context Plan 2 has been prepared. This demonstrates the form
and layout of other consented schemes in the vicinity of the application site. From a
review of this plan, it is clear that the proposed development, whilst indicative, is
reflective of other developments in the area which PCC have approved recently.

6.32

Based on the above, it is clear that the proposed development complies with the
requirements of NPPF Paragraph 71 in providing an ELES for wholly affordable housing.
At the same time, it has been established that policies EN1 and HS4 are out of date,
which limits the weight that can be attached to these. Policy 1, whilst not necessarily
out of date, must be viewed in the context of Paragraph 71.

6.33

There is some dispute between with the applicant and PCC as to whether the proposals
constitute sustainable development, with PCC stating in their Pre-Application response
that the site is not located close to a bus stop or local services and conveniences, and
as such new residents would be reliant on motor vehicles to access facilities.

6.34

The applicant disagrees with this view. The site is in fact less than 350m from bus stops
with services in either direction. To claim that this in not ‘close’ is plainly incorrect as
clearly a distance of 350m is not beyond the capabilities of most people.

6.35

Notwithstanding the above, Leading Counsel’s advice on this issue was as follows:

“…when judging the proposal’s locational suitability, it should be carefully borne in mind
that the expectation of policy is that such sites will necessarily come forward as an
exception to the generality of sites and on the edge of settlements. It is therefore hardly
fatal to such a proposal that its relationship to the services and facilities are what one
would expect to see from a peripheral site to the settlement.”
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In relation to paragraph 8 of the NPPF and the proposed development demonstrating
sustainable development, in terms of economic benefits, the proposal will make a
positive contribution to the local economy during the construction phase but also
through local spending power once the development is occupied. It will also provide
economic benefits from the provision of new homes in Broughton (closest adjacent
settlement) and Goosnargh (next closest settlement) which will keep the local services
thriving.
6.36

The social aspect of sustainability is met as the proposal will result in the creation of a
high-quality environment and comprises a compatible use in keeping with the adjacent
village settlements of Broughton and Goosnargh.

6.37

The scheme will provide high quality affordable homes for local people, whilst also
contributing to the borough’s overall need for affordable housing.

6.38

Turning to the environmental aspect of sustainability, the site is not subject to any
statutory ecological designations, heritage assets or protected species, and it is
proposed that the natural environment will be enhanced through the planting of new
trees within the development proposals.

6.39

ELES presents the applicant an opportunity to obtain planning permission for housing
on unallocated land, in an edge-of-settlement location and where there is an identified
lack of affordable housing.

Summary on Principle
6.40

The proposed development complies with the requirements of Paragraph 71 of the NPPF
in the provision of a site for ELES. Whilst it is acknowledged that compliance with this
policy does not necessarily override the provisions of the development plan, it is the
case that the policies most important for the determination of this application are
considered out of date, namely EN1 and HS4. Policy 1, whilst not necessarily out of
date, must be read in the context of Paragraph 71 of the Framework; to not do so would
be wrong seeing as how the development plan is clearly out of step with national policy
in this regard. Moreover, given that Policy 1 allows for larger sites to come forward
where there are ‘exceptional reasons’, clearly compliance with national policy which
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allows for such ‘exception’ sites to come forward outside of formal settlement
boundaries suggests that there is no conflict with this policy.
6.41

As demonstrated above, the proposed development would allow for 32no. affordable
units where there is a demonstrable need, and where the social and economic benefits
are clear.

Other policy considerations
6.42

The Local Plan Policies Map identifies the site as being located within the open
countryside and within an Area of Separation, where the provisions of Core Strategy
Policy 19 and Local Plan Policies EN1 and EN4 apply. The aim of CS Policy 19 is
to protect the identity, local distinctiveness and green infrastructure of certain
settlements and neighbourhoods by the designation of Areas of Separation to ensure
that those places at greatest risk of merging are protected and environmental / open
space resources are safeguarded. The policy designates an Area of Separation around
Broughton, Goosnargh and Grimsargh.

6.43

The application site is located off Whittingham Lane, Goosnargh, but is actually located
adjacent to the settlement boundary of Broughton and some distance from the
boundary of Goosnargh village. Given its location and the scale of development
proposed, as well as the other developments in the locality, it is not considered that it
will cause harm to the effectiveness of the gap between the settlements and as such it
is not deemed that it will lead to a risk of the settlements of Broughton and Goosnargh
merging. Furthermore, it is not considered that the identity and distinctiveness of the
settlement will be unacceptably compromised. The proposal is therefore considered to
comply with Policy 19 and Policy EN4.
Design and Technical Considerations

Housing
6.44

The indicative site layout shows that 32 no. dwellings can be located on site, at a density
of 32.3 dwellings per hectare. It is considered that this will have no detrimental impact
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on the amenity, character, appearance, distinctiveness and environmental quality of the
area, and this will make an efficient use of the land in line with CS Policy 5.
6.45

CS Policy 6 seeks to improve the quality of housing in the area, in part by facilitating
the greater provision of accessible housing and neighbourhoods and the use of higher
standards of construction.

6.46

The supporting text to this policy outlines that good quality new housing can be
achieved in a number of ways. This includes applying the ‘Lifetime Homes’ standard
which encourages new housing to be adaptable and flexible to owners’ changing
circumstances. The proposed development will involve an appropriate mix of affordable
homes and these will be constructed to a high quality and using innovative design which
will complement the local area. Good quality and effective and interesting design are
matters which are of particular importance to CGA in its role as a local housing provider.

Design and amenity
6.47

The design of new development is expected to accord with the Central Lancashire
Design Guide SPD and as such will make a positive contribution to the character and
local distinctiveness of the area through the inclusion of high-quality design that
responds to its context.

6.48

The proposed development will be relatively self-contained with the majority of
hedgerows and trees around the site being retained and enhanced as shown in the
proposed landscaping plans.

6.49

The exact layout and design of individual properties will be addressed at reserved
matters stage, however as has been indicated previously, CGA takes its responsibility
to deliver high quality and well designed and innovative homes extremely seriously and
this will be evident in the final designs and the quality of the homes to be built at the
site. As mentioned above, Context Plan 2 clearly shows that the form and design of
the proposals are reflective of surrounding developments which PCC have deemed
acceptable.

6.50

With regards to residential amenity, the closest properties to the site are the adjacent
farm buildings and residences and homes that are situated along Whittingham Lane.
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The existing trees to be retained will provide appropriate screening along the boundaries
of the proposed site and as such, the proposed development is unlikely to have any
unacceptable impact on properties within close proximity to the site.
6.51

A tree survey has been undertaken which assesses the trees to be removed as part of
the development proposals and those to be retained. Findings state that the trees to
be removed are of little value and that the majority of trees around the site perimeter
of the site will be retained to the benefit of the overall appearance of the development
proposals.

6.52

A noise assessment has been undertaken for the proposed development, including
baseline noise assessments to determine the existing conditions on site. The report
addresses the mitigation required.

6.53

As a result, mitigation measures in the form of enhanced glazing specifications and
trickle ventilation have been identified to protect the internal environment of the
properties together with a 2m high close boarded fence around the rear garden amenity
areas.

6.54

These mitigation measures will ensure that the recommended sound levels will be
achieved, and the internal sound levels will have no observed effect achieving the
requirements of the NPPF by ensuring no significant adverse effect is to be experienced
by future residents. The development in terms of sound is therefore considered to be
acceptable.

6.55

The full design details of the scheme will be supplied at the reserved matters stage
however, it is proposed that the subsequent design of the proposed development will
comply with CS Policy 17 and Local Plan Policy EN9 and as such will not have any
significant adverse impact on the surrounding area or on the amenity of neighbouring
properties.

Ecology
6.56

CS Policy 22 aims to conserve, protect and seek opportunities to enhance and manage
the biological and geological assets of the area. These aims are echoed in Local Plan
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Policies EN10 and EN11. An ecological assessment of the site has been undertaken
which has found that with appropriate mitigation measures the development for which
planning permission is sought can be implemented without negative ecological impact
of any significance. Thus, it is anticipated that adequate mitigation and appropriate
minor precautionary measures will form conditional requirements of any planning
permission.

Land Contamination
6.57

In accordance with Policy EN7, the planning application is accompanied by a Phase I
Land Contamination Desk Study. The report identifies that further investigation is
required to some areas of the site where made ground is present in order to mitigate
against any risks with regards to contamination.

6.58

The report further recommends that a watching brief is maintained throughout the
construction of the new dwellings and any signs of potential contamination found are
fully investigated, with appropriate remedial action taken as necessary. It is expected
that these points will be addressed at the Reserved Matters stage.

Flood Risk and Drainage
6.59

CS Policy 29 has regard to water quality. This policy aims to improve water quality,
water management and reduce the risk of flooding. The planning application is
supported by a Flood Risk Assessment (FRA) and Utilities Statement. The site is located
within Flood Zone 1, the lowest risk which is identified as land assessed as having a less
than 1 in 1,000 annual probability or river or sea flooding.

6.60

There are no recorded instances of flooding on this site and the FRA considered that
the risk of flooding from all sources is low. As such, the proposed development is
considered to comply with the provisions of this policy.

Transport and Highways
6.61

CS Policy 3 and Local Plan Policies ST1 and ST2 have regard to traffic and highways
safety. The proposed development will be accessed directly from Pudding Pie Nook Lane
off Whittingham Lane - a Transport Statement (TS) which advises on the traffic and

Page / 41

PLANNING STATEMENT
Dean Farm, Pudding Pie Nook Lane

transport aspects of the proposals for the redevelopment of the site has been provided
and considers this to be safe and efficient for vehicular access.
6.62

The traffic impact analysis indicates that the proposals will result in very few peak hour
trips which will have a negligible impact on the surrounding road network.

6.63

The proposed development is considered to be located in a sustainable area where
future residents will be able to easily access public transport therefore encouraging
journeys by bus via the bus services available within a short walk of the site.

6.64

The proposed development also benefits from being accessible on foot and cycle.
Pedestrian access directly on to Whittingham Lane will allow existing pedestrian
footways to be used to access a number of local services. The proposed development
is therefore considered to comply with CS Policy 3 and ST2.

6.65

The proposed development will benefit from adequate parking in line with ST1, with
either private parking spaces or garages provided for each dwelling.

Crime and Safety
6.66

In line with CS Policy 17 and CS Policy 26 which requires new development plan for
reduced levels of crime and improved community safety by encouraging the inclusion
of Secured by Design principles in new developments.

6.67

Crime prevention and safety measures have not been considered in detail at this stage
of the design process given that the layout is not fixed. However, it is considered that
the following measures could be implemented in the future:

6.68

‘Secured by Design’ principles could be adopted on site, which might include the
following:
•

Consideration should be given to securing the site during construction to prevent
unauthorised access and theft / damage of equipment; and

•

The security standard for all external doors and windows will meet the current
building regulations.

•
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6.69

Safety considerations taken into account include the following:
•

Adequate lighting will be provided at the entrance to the site and within the site
to provide for a safe nocturnal environment;

•

Houses will typically front the internal roads within the site, with gardens to the
rear, providing natural surveillance to all properties; and

•

Adequate fencing will be provided around gardens to eliminate the opportunity
for unauthorised access and climbing.

6.70

As part of any future reserved matters application, Lancashire Constabulary will be
consulted for their views on the fixed layout of the site.

The Planning Balance
6.71

As set out above, the proposed development complies with the requirements of
Paragraph 71 of the NPPF in the provision of a site for ELES. Whilst it is acknowledged
that compliance with this policy does not necessarily override the provisions of the
development plan, it is the case that the policies most important for the determination
of this application are considered out of date, namely EN1 and HS4. Policy 1, whilst not
necessarily out of date, must be read in the context of Paragraph 71 of the Framework
and itself allows for larger sites to come forward where there are ‘exceptional reasons’.
Clearly compliance with national policy which allows for such ‘exception’ sites to come
forward outside of formal settlement boundaries suggests that there is no conflict with
this policy.

6.72

Taking the ‘basket’ of policies most important to determining this application, these are
considered to be out of date and therefore the titled balance must be engaged, as per
paragraph 11(d) of the Framework.

6.73

As demonstrated above, the proposed development would provide 32no. affordable
units where there is a demonstrable need, and where the social and economic benefits
are clear. The proposed development is considered to be located sustainably; residents
of the site would use the same facilitates as the numerous other new residents of nearby
developments which PCC have found acceptable in recent times.
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6.74

It is noted here that in Leading Counsel’s advice, it was stated that compliance with
Paragraph 71 does not necessarily mean that a proposal would comprise sustainable
development, rather other factors would need to be considered before arriving at an
overall conclusion of a site’s acceptability in this regard.

6.75

As detailed in the above assessment and also below in Section 7 of this Planning
Statement, and in the supporting technical reports provided in support of the planning
application, there are not considered to be any technical or environmental impacts
which should preclude the grant of planning permission.

6.76

Taking all of the above into account, it is considered that the titled balance is engaged
and that there are no adverse impacts which would significantly and demonstrably
outweigh the benefits, when assessed against the policies in this framework as a whole.
As such, the proposed development constitutes sustainable development and should be
approved without delay.
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TECHNICAL CONSIDERATIONS

7.1.

The planning application is supported by relevant technical reports which demonstrate
that the proposed development is capable of being implemented without significant
adverse impacts arising from site constraints. These are summarised below.
Agricultural Land Classification

7.2.

An Agricultural Land Classification Survey has been undertaken for the site. The main
area has been classified as subgrade 3b, which is not considered to be the best and
most versatile.

‘Subgrade 3b - moderate quality agricultural land capable of producing moderate yields
of a narrow range of crops, principally cereals and grass or lower yields of a wider
range of crops or high yields of grass which can be grazed or harvested over most of
the year.’
7.3.

To summarise, it is expected that Preston City Council will not have an issue with
development within this grade of agricultural land.
Ecology

7.4.

An extended Phase I Habitat Survey and Baseline Ecological Impact Assessment is
provided in the supporting documents. The report summarises the appropriate survey
which has been carried out at the application site in order to ascertain the potential for
protected species which may be impacted upon by the proposed development. The
report considers the site itself as well as the immediate surrounds.

7.5.

The report outlines the likely impact of the development on ecology issues and the
required mitigation measures, taking into account the survey results. The report
concludes that with adequate mitigation to compensate for the minimal loss of
significant semi-natural habitat and the implementation of several minor precautions
in respect of breeding birds (including barn owl) and bats, there will be no negative
ecological impact of any significance resulting from the proposals to develop the site.
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7.6.

It is anticipated that mitigation and appropriate precaution measures will be addressed
at the Reserved Matters stage and conditional requirements of any planning permission
granted.
Flood Risk, Drainage and Utilities

7.7.

A Flood Risk and Drainage Assessment and Utilities Statement have been completed
for the proposed development. With regards to flood risk, the site is at very low risk of
flooding, with no recorded instances of historic flooding on the site and the site lies
within Flood Zone 1, having a less than 1 in 1000 annual probability of river or sea
flooding (<0.1%). The risks of flooding from surface water, fluvial, reservoirs, ground
water, sewer, pluvial and the development drainage are all considered to be low.

7.8.

It is intended that the surface water runoff from the new development will be
attenuated to pre-development runoff rates, such that the peak surface water run-off
for the 1 in 1 and the 1 in 100 year rainfall events will not exceed the pre-development
run-off rate for the same event and a controlled discharge made into the watercourse
that lies along the site’s northern boundary, mimicking the existing scenario.

7.9.

It is intended that foul sewage from the site will be collected by a piped system and
discharged into the public foul sewer network.

7.10.

In relation to Utilities, the report produced in support of this application confirms that
there are available utility providers in order to service the proposed development.

7.11.

Again, it is anticipated that mitigation and appropriate precaution measures will be
addressed at the Reserved Matters stage and conditional requirements of any planning
permission granted.
Trees

7.12.

A Tree Survey has been undertaken to provide a detailed understanding of the
condition of the existing trees on site and to advise on the tree constraints and tree
protection requirements to help guide the design of the development.
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7.13.

A Tree Constraints and Protection Plan has been produced which shows which trees
will be removed, which will be retained, and how the protection will be provided to
those which are retained. As detailed within that report, any loss of trees required to
facilitate the proposed development can be adequately mitigated through the
landscaping proposals.
Landscaping

7.14.

An indicative landscaping layout has been provided for the proposed development
which shows landscape works for the boundary treatments and within the site. The
scheme has been produced in accordance with the tree survey report and identifies
where new tree, shrub and border planting will be provided. It also identifies where
the established boundary planting is likely to be retained.

7.15.

Along Pudding Pie Nook Lane where works to provide a footpath mean that some
conifers and a coniferous hedgerow will be lost, it is proposed to replace these with a
timber fence and a new hedgerow. These will soften the appearance of the fence and
over-time will provide a good level of screening of the fence.

7.16.

Final landscaping details will be confirmed at the Reserved Matters stage.

7.17.

A Landscape and Visual Assessment has been prepared which identifies the potential
landscape and visual receptors which may be significantly affected by the
development. The assessment details that the site is of low amenity value except for
existing tree cover which contributes to local green infrastructure and settlement
character. The site is not located in a designated landscape area. Furthermore, the
historic landscape pattern has been substantially lost or altered due to previous
development. The site has low visibility within the local landscape due to plantation
woodland and conifer shelter belts located to the boundary of the site. The site has no
habitats of high ecological value and the sensitivity of the site and adjoining land to a
development of this nature and scale is considered to be medium / low.

7.18.

The assessment further details that whilst the development would result in a loss of
semi-improved grassland and trees, the loss of trees and hedging along Pudding Pie
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Nook Lane would be replaced with native hedge of an equal length. The loss of trees
and hedging would be mitigated by the landscape proposals, but the overall green
infrastructure of the site would reduce, however, it is considered that the effect on the
landscape features is considered to be minor. In addition, there are no predicted
significant adverse effects on published landscape character areas due to the scale and
nature of these areas, the scale and nature of the proposed development. The
assessment concludes that no receptor group would experience significant visual
effects.
Transport
7.19.

The supporting Transport Statement considers the traffic and transport implications of
the proposed development and the accessibility of the site. It concludes that the
proposals are acceptable in highways and transportation terms. The site will be
accessed by safe and efficient vehicular access arrangements and the traffic impact
analysis indicates that the proposals will result in very few peak hour trips which will
have a negligible impact on the surrounding road network.

7.20.

With regards to the accessibility of the site, the proposed development benefits from
being accessible on foot with the existing pedestrian footways providing access to a
number of local services. The proposed development is located so as to allow choice
in terms of transport modes to future residents including not only for private vehicles
but also including access to local transport, cycle and on foot.
Land Contamination

7.21.

A Phase 1 Land Contamination Assessment has been undertaken which has identified
no serious risks of contamination on the site.

7.22.

The report sets out recommendations from the findings, which includes that further
investigation should be undertaken for some areas of made ground within the site and
the report further recommends that a watching brief is maintained throughout the
construction of the new dwellings so that any signs of potential contamination found
are fully investigated, with appropriate remedial action taken as necessary.
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Noise
7.23.

An Acoustic Report has been undertaken for the proposed development, including
baseline noise assessments to determine the existing conditions on site. The report
addresses the mitigation required to provide adequate protection from noise.

7.24.

Required mitigation measures are detailed to be required at future stages of the
application process so that internal noise levels meet the recommended standards
include the provision of appropriate glazing and acoustically treated ventilation
together with a 2m high close boarded fence around the rear garden amenity areas.
It is expected that this will be addressed at the reserved matters stage.

7.25.

Overall the development, with the identified mitigation measures will achieve the
requirements of the National Planning Policy Framework by ensuring no significant
adverse effect is to be experienced by future residents and therefore in terms of sound
should be considered acceptable.
Conclusions

7.26.

It is not considered that there are any technical considerations which will preclude the
grant of planning permission for the proposed development.
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CONCLUSION

8.1

PWA Planning is retained by CGA to progress an outline planning application for a
residential development at the site. Currently the indicative layout demonstrates that
32no. dwellings can be accommodated at the site.

8.2

The development is being promoted as an ‘entry level exception site’, in accordance
with the guidance at Paragraph 71 of the Framework. The scheme fully complies with
the provisions of this part of the Framework. Given that the most important
development plan policies for the determination of this application are considered out
of date, the tilted balance must be engaged. In this regard, it is considered that there
are no adverse impacts which would significantly and demonstrably outweigh the
benefits, when assessed against the policies in this framework as a whole.

8.3

The application site will provide a valuable contribution to Preston City Council’s
affordable housing supply through the delivery of 32no. affordable residential units.
Moreover, the proposal will deliver important economic, social and environmental gains.
In particular, the social benefits that result from the contribution to the shortfall of
affordable housing within the more rural locations of Preston on vacant and available
land should be attributed significant weight.

8.4

This application is supported by a suite of supporting technical documents which
demonstrate that the development can be delivered in a manner which will not lead to
unacceptable impacts on the local or wider environment and as such there are no
reasons why planning permission should not be granted.

6.77

Accordingly, the proposed development constitutes sustainable development and
should be approved without delay.
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APPENDIX A – HSE DRAWING AND DECISION
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HSL
Harpur hill

Advice : HSL-191128164435-381 DO NOT ADVISE AGAINST
Your Ref: Dean Farm, Broughton
Development Name:
Comments:
Land Use Planning Consultation with Health and Safety Executive [Town and Country Planning (Development
Management Procedure) (England) Order 2015, Town and Country Planning (Development Management
Procedure) (Wales) Order 2012, or Town and Country Planning (Development Management Procedure)
(Scotland) Regulations 2013]
The Health and Safety Executive (HSE) is a statutory consultee for certain developments within the
Consultation Distance of Major Hazard Sites/ pipelines. This consultation, which is for such a development and
is within at least one Consultation Distance, has been considered using HSE's planning advice web app,
based on the details input on behalf of HSL.
HSE's Advice: Do Not Advise Against, consequently, HSE does not advise, on safety grounds,
against the granting of planning permission in this case.

Commercial In Confidence

HSL-191128164435-381 Date enquiry completed :28 November 2019 (353985,435787)

Breakdown:

HSL-191128164435-381 Date enquiry completed :28 November 2019 (353985,435787)

Housing DAA
How many dwelling units are there (that lie partly or wholly within a consultation distance)? 3 to 30 inclusive
Is the dwelling unit density greater than 40 units per hectare? Yes

HSL-191128164435-381 Date enquiry completed :28 November 2019 (353985,435787)

Landscaping DAA
There are no questions for landscaping

Pipelines
6832_1109 Cadent Gas Ltd
As the proposed development is within the Consultation Distance of a major hazard pipeline you should
consider contacting the pipeline operator before deciding the case. There are two particular reasons for this:
The operator may have a legal interest (easement, wayleave etc.) in the vicinity of the pipeline. This may
restrict certain developments within a certain proximity of the pipeline.
The standards to which the pipeline is designed and operated may restrict occupied buildings or major
traffic routes within a certain proximity of the pipeline. Consequently there may be a need for the operator to
modify the pipeline, or its operation, if the development proceeds.
HSE's advice is based on the situation as currently exists, our advice in this case will not be altered by the
outcome of any consultation you may have with the pipeline operator.

Unidentified Pipelines
There is at least one unidentified pipeline in this Local Authority Area. You may wish to check with the pipeline
operator where known or the Local Authority before proceeding.The details HSE have on record for these
pipelines is as follows:
4522020_ Cadent Gas LtdWalton-le-Dale to Slyne HP pipeline
HSL-191128164435-381 Date enquiry completed :28 November 2019 (353985,435787)

This advice report has been generated using information supplied by Kathryn Deakin at HSL on 28 November
2019.
Note that any changes in the information concerning this development would require it to be re-submitted.

HSL-191128164435-381 Date enquiry completed :28 November 2019 (353985,435787)
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Major pre-application advice report
Response from the Development Team

Dean Farm, 150 Whittingham Lane, Broughton, Preston, PR3 2JL
PA/2020/0035
Development Management, Planning Department, Town Hall, Preston, Lancashire, PR1 2RL
devcon@preston.gov.uk

www.preston.gov.uk

The Development Team approach
The City Council’s Development Team is a multi-disciplinary team of professionals involved in the planning application process.
The team’s aim is to help streamline the determination of major and complex development proposals.
The Development Team approach respects confidentiality and will not release any details, either internally or externally, unless it
is necessary to do so in order to assist the applicant and/or agent. If this is the case, information will only be released with the
applicant and/or agent’s agreement.
Please note that any advice given by council officers at pre-application stage is not a formal planning decision by the council as
Local Planning Authority and is not legally binding upon the Local Planning Authority. We will deliver the best advice possible based
on the information provided. This advice will be offered in good faith and to the best of ability, without prejudice to any formal
consideration of any planning application following statutory consultation, the issues raised and the evaluation of all available
information.

The purpose of this report
This report provides written pre-application advice in response to the information received and presented by the applicant and/or
agent at the meeting, clarity on issues and queries raised by the applicant/agent during the Development Team meeting and a list
of documents required to achieve a valid a planning application.

1

Proposed development particulars
Pre-application reference: PA/2020/0035

Address: Dean Farm, 150 Whittingham Lane, Broughton, Preston, PR3 2JL

Applicant/Agent: Community Gate Way / PWA Planning

Date of meeting: 29th April 2020

Description of proposal: 31 no. dwellings

Submitted information: Location Plan, Illustrative Layout Plan, Illustrative Plan with Aerial Views, Trees Survey, Habitat Survey,
Agricultural Land Classification Report, Phase 1 Desk Study, Noise Impact Assessment, Counsel Advice (dated 17th May 2020)
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Principle of
proposal
Relevant policies

Comments

Core Strategy
Policy 1
Policy 7
Policy 31

As part of the submitted proposals and as discussed at the meeting, the proposed Planning Statement
seeks the erection of 31no development on land which is identified as ‘Open
Countryside’ on the Policies Map of the adopted Preston Local Plan. The proposal
would provide 100% affordable housing (entry level housing) and as such, the preapplication submission puts forward that the proposal would come forward in
compliance with paragraph 71 of the Framework. Following the meeting, your client
has provided Counsel opinion on the issues discussed, which was received on 20th
May 2020. The purpose of this report is to provide you with a written response
following the meeting and Counsel opinion provided.

Local Plan
Policy EN1
Policy EN4
Policy HS4

Documents required
for submission

The Framework
In the meeting it was put forward that the site would provide 100% entry level
housing and as such you consider that the proposal would comply with Paragraph
71 of the Framework which supports edge of settlement developments which bring
forward entry level homes. It was further argued that that it would comply with CS
Policy 1(f) which allows for proposals to meet a local need. LP Policy EN1 allows
for development in the open country side in accordance with Policy HS4. Policy
HS4 makes provision for new housing development adjoining the village of
Broughton in exceptional cases for affordable housing where a need has been
identified and where the occupancy would be for one or more of the following
criteria; Local residents on the housing waiting list, people who work provides
important services to the village and people with a local job offer who require
affordable housing.

3

Paragraph 71 of the Framework states that Local planning authorities should
support entry-level exception sites, suitable for first time buyers (or those looking to
rent their first home), unless the need for such homes is already being met within
the authority’s area. These sites should be on land which is not already allocated
for housing and should:
a) comprise of entry-level homes that offer one or more types of affordable
housing as defined in Annex 2 of this Framework; and
b) be adjacent to existing settlements, proportionate in size (<5% of the existing
village) to them, not compromise the protection given to areas or assets of
particular importance in this Framework, and comply with any local design
policies and standards.
During the meeting it was noted that any future application would be required to
demonstrate the need for an entry-level exception site. As part of a future
application the Local Planning Authority (LPA) would need to assess whether
provision was being met elsewhere in the authority’s area. The submission should
also detail the types of affordable housing which would need to comply with Annex
2 of the Framework. The LPA noted that the application site is located approximate
75m east of the boundary of village of Broughton and as such does not meet the
requirements of Paragraph 71(b) although it would be proportionate in size (less
5% of the size of the village and less than 1ha) and would not compromise
protection given to areas or assets within the Framework. Part b) also requires
development to comply with any local design policies and standards. The agent
advised that they believe that the proposed development represented an extension
to the village boundary and wished to seek and share counsel advice on the matter.
It was put forward by yourselves that if the site was considered edge of settlement
that the Framework would support the proposal. The council noted that whilst
paragraph 71 might support the scheme, if considered edge of development, the
development would still need to comply with the Framework as a whole. The
location of the site does not provide ease of access to public transport or local
4

facilities and as such the council argued the site was not a sustainable location and
would not therefore represent sustainable development in accordance with aims of
the Framework regardless of whether or not it complied with paragraph 71.
Subsequently Counsel advice has been provided by Kings Chambers. The advice
indicates that the issue is whether or not paragraph 71 would conflict with the
Development Plan and which carried greater weight. To clarify this matter the LPA
does not believe that paragraph 71 conflicts with the Development Plan only that
the proposed site does not meet the requirements of paragraph 71 or related
policies within the Development Plan. The Development Plans does take into
account entry level site, Core Strategy Policy 1(f) allows proposals for local needs,
although not specifically indicating entry level sites this would be covered by local
need. If a need was demonstrated this would comply with Policy 1(f). Policy HS4
whilst not strictly complying with paragraph 71 it does comply with Paragraph 77
and Rural Exception Affordable Housing, the scheme would accord with the
principle of HS4 as it would provide affordable housing and both the policy and the
Framework require the need for the development to be justified and as such they
would not necessarily conflict with one another. Paragraph 3.8 of the Counsel
advice appears to reach a similar conclusion.
Paragraph 3.2 of the Counsel advice argues that the settlement boundaries are
drawn from grossly out of date settlement needs. The adopted Broughton
Neighbourhood Plan which assessed needs for the village and allocated site is less
than two years old, but does not appear to have been taken into account within the
assessment which focuses on the Local Plan. The LPA maintains that the boundary
of Broughton is based on the up to date assessment as part of the Neighbourhood
Plan.
Paragraph 3.10 of the Counsel advice indicates there is evidence of a need for this
development based on the submitted Planning Statement. Paragraph 6.12 of the
statement indicates that as Community Gateway Association are interested in the
5

site there is a need. Other than the applicant’s opinion that entry level homes are
required, as providers of affordable homes, no further information has been
provided to the LPA to demonstrate the need as required by Paragraph 71. Any
future application would need to provide evidence that there is a need for this
development and of this scale. The position of the Authority in terms of need would
need to be reviewed at the time of the submission.
Paragraph 3.12 indicates that the LPA argued that adjacency in terms of Paragraph
71 included connectivity. For clarity this is not the LPA’s position, the issue of
connectivity was in relation to conformity with the wider requirements of the
Framework and not paragraph 71.
Paragraph 3.14 notes a related case in terms of assessing the edge of the
settlement. The case referred to appears to be substantially different (in planning
terms) to the case in hand, namely the land in question was infill between existing
development and directly on the edge of a village. In the case of the site subject to
the pre-application proposal, it is located approximately 75m beyond the edge of
the village and does not infill between existing developments. As such the LPA
would consider that the two proposals do not correspondence in this regard. Whilst
this case may provide a view point every application has to be determined on its
own merits.
Given the above the LPA’s opinion remains unchanged that the development would
not comply with paragraph 71 of the Framework and as such would not be
supported in its current form.
Paragraph 78 indicates that development should be located where it would
enhance or maintain the vitality of rural communities. Any future submission would
need to demonstrate how the proposed scheme would achieve this.
Further when assessing the Framework as a whole the LPA would question the
sustainability of the location given it is not located close to a bus stop or local
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services and conveniences. As such future residents would likely be reliant on
motor vehicles to access facilities. As such the scheme would not appear to be
sustainably located and would be contrary to the aims of the paragraph 103 of the
Framework.
The application site is located within the designated Area of Separation between
the villages of Broughton and Goosnargh covered by CS Policy 19 and LP Policy
EN4. These Policies do not seek to protect all countryside from development,
rather it concentrates on the protection of ‘valued’ and ‘distinctive’ areas whilst
encouraging development on previously developed land. The planning statement
indicates the site is agricultural land and so would not meet the definition of
previously developed land. Given the location of the land behind existing ribbon
development on Whittingham Lane it is not considered to have a significant
contribution to the Area of Separation. The submission includes an agricultural
land classification report which should be submitted as part of any future planning
application to demonstrate that the proposals would not lead to the loss of the best
and most versatile agricultural land in accordance with CS Policy 31 and the
Framework.
Government guidance is clear that the redline boundary “should include all land
necessary to carry out the proposed development (eg land required for access to
the site from a public highway, visibility splays, landscaping, car parking and open
areas around buildings)”. The current proposal does not include the full access
(only covering the right half of Pudding Pie Nook Lane) or provide greenspace
which would be need to be included within any future scheme. Paragraph 71
footnote 33 indicates that entry level exception sites should not be larger than one
hectare and as such the current scheme would not meet the requirements of
paragraph 71 if the redline was increased to include both these elements.
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Housing supply
Relevant policies

Comments

Documents required
for submission

Core Strategy
Policy 4

On 1st June 2020 the Council received a Judicial Review claim to the revised Planning Statement
Memorandum of Understanding (rMOU) containing five grounds of challenge,
which are:
1. In arriving at the decision to adopt the rMOU the Council has misinterpreted
and misunderstood national planning policy in relation to the use of the
“standard method” for the calculation of five year land supply of specific
deliverable sites;
2. In reaching the decision to redistribute the aggregate figure for Preston,
South Ribble and Chorley, the Council (together with the other two
authorities) has had regard to an immaterial consideration;
3. The Council has adopted the rMOU, which it is claimed is a development
plan document, without following the legal requirements for the creation of a
development plan document;
4. In reaching the decision to adopt the rMOU the Council wrongly had regard
to the Chain House Lane appeal decision; and,
5. The decision to approve the rMOU was taken by the Leader of the Council
when it could only have been taken by the Full Council.
The Council has instructed Leading Counsel and will strongly contest the claim.
Officers are satisfied the Council was entitled to approve the rMOU; that the rMOU
is not a development plan document and it was approved as required under the
Council’s constitution. Officers consider that the Council is entitled to have regard
to the rMOU as a material consideration in the determination of planning
applications until such time as it is set aside. Furthermore, if the rMOU were to be
set aside, this Council would have a minimum local housing need of 250 dwellings
per annum (at April 2020) using the standard methodology, as opposed to the
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minimum 404 dwellings per annum contained within the rMOU for the purpose of
calculating whether or not it has a five year supply of deliverable housing land. In
either case the Council can demonstrate a five year supply of deliverable housing
land but its supply of deliverable housing land would be significantly increased if it
were to revert to using the minimum local housing need of 250 dwellings per annum
using the standard methodology.
Affordable housing
Relevant policies

Comments

Documents required
for submission

The scheme proposes 100% affordable entry level housing which is substantially Affordable Housing
more than the 35% required by CS Policy 7. Local Plan Policy HS4 supports Statement
affordable housing schemes where a need has been identified as a result of a
Local Plan
comprehensive needs assessment for the local area. Any future submission should
Policy HS4
demonstrate a local need for a 100% affordable scheme in this location. Details of
Affordable Housing the proposed mix of affordable housing should be included in an Affordable Housing
Statement.
SPD
Core Strategy
Policy 7

Design and layout
(and heritage)
Relevant policies

Comments

Core Strategy
Policy 17

No design details for the future development have been supplied with only an Design and Access
indicative site plan submitted. Any future planning application should be Statement
accompanied by a Design and Access Statement (DAS), which should include an
explanation of how the design and layout of the site has evolved. The Council’s
Urban Designer advises that the proposed development achieve Building for Life
12 standards, which could be incorporated into the DAS. Any future scheme should

Local Plan
Policy EN3
Policy EN9

Documents required
for submission
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demonstrate how it would promote connectivity to and from the site and integrate
well into the locations character.
Landscaping
Relevant policies

Comments

Core Strategy
Policy 17

The proposed plot sizes are very small for the rural locality and the 1.8m/2.1m high Landscaping Scheme
fencing is more in keeping with an urban site. The proposal has a very urban form (if proposed)
and straight boundaries which bears little regard to the surrounding building form. Tree Survey
Existing landscaping features should be retained where possible and compensation
provided where features require removal. The Council’s landscape architect has
advised that a tree survey be supplied with any future application. I note that a
survey has been supplied with this pre-application and should be submitted with
any future scheme. The findings of the report should be incorporated into any future
design. A landscape scheme to soften the development and create an appropriate
setting in this rural environment will be required, include the provision of open
space.

Local Plan
Policy EN3

Documents required
for submission

All landscape schemes should contain the following information:
1. Location plan to identify the site with scale and north point
2. Information on ground levels, preparation and improvement
3. Proposed top soil depths (tree pit dimensions for trees)
4. Existing vegetation and site features to be retained or removed. Methods for
the protection of existing trees and shrubs whilst development is being
carried out
5. Layout of beds - NB - It is not sufficient to list plant materials without showing
the layout
6. Staking and tying methods (generally for trees only)
7. Whether plant material is container grown (container size to be specified), or
bare rooted
10

8. Density of plant material or planting centres, sizes of plant material (shrub
height, tree girth, height of feathered whips)
9. British Standards References (nursery stock, topsoil etc)
10. Accurate plant names, grass/wildflower seed mixes (type and sowing rate
and turf types)
Ecology
Relevant policies

Comments

Core Strategy
Policy 22

The site is located in the open countryside on land at Dean Farm and as such an Ecology Survey
ecology survey is required. It is noted that a Habitat Survey has been submitted
and this should be included within any future application and its findings should be
incorporated into any future design.

Local Plan
Policy EN10
Policy EN11

Documents required
for submission

Traffic and
highway safety
Relevant policies

Comments

Core Strategy
Policy 3

Lancashire County Council (LCC) operates a service of providing pre-application Transport Statement
highway advice for development proposals and project work. You can make contact Parking and Access
with officers via telephone on 0300 123 6780 or email at Arrangements
developeras@lancashire.gov.uk

Local Plan
Policy ST1
Policy ST2

Documents required
for submission

For guidance notes and terms and conditions of the service LCC provide please
visit:
http://www.lancashire.gov.uk/business/business-services/pre-planningapplication-highways-advice-service.aspx.

11

Drainage/Flood
Risk/Utilities
Relevant policies

Comments

Documents required
for submission

Core Strategy
Policy 29

You will be required to demonstrate how surface water generated by the proposed
development would leave the site and prove that any surface water discharge would
not increase flood risk. Lancashire County Council, as the Lead Local Flood
Authority for Preston, provides a pre-application advice service on both flood risk
and drainage, for which there is a separate charge. More information can be found
on the County Council’s website:
http://www.lancashire.gov.uk/business/business-services/pre-planningapplication-advice-service/pre-planning-application-flood-risk-and-land-drainageadvice-service.aspx.

Flood Risk
Assessment

Relevant polices

Comments

Documents required
for submission

Local Plan
Policy AD1(a)
Policy EN7

Environmental Health has reviewed the scheme and advised that given the
proximity of the M6 a noise impact assessment would be required to demonstrate
that development would not be adversely affected by noise. They also request a
Phase 1 Preliminary Risk Assessment to assess the risk of the site being
contaminated. It is acknowledged that these reports have been supplied as part of
the pre-application submission and these should be supplied with any future
application. The findings of the report should be incorporated into any future design.

Phase 1 Preliminary
Risk Assessment

Drainage Strategy
providing details of
surface water and foul
water drainage
Utilities Statement

Environmental
Health
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Noise Impact
Assessment

Sustainability
Relevant policies

Comments

Documents required
for submission

Core Strategy
Policy 27

The Council requires the energy efficiency levels of new dwellings to achieve not Planning Statement
less than a 19% improvement in the Dwelling Emission Rate (DER) over the Target
Emission Rate (TER) as defined in Part L1A of the 2013 Building Regulations.
Therefore, any future planning application would be required to be supported with
information to demonstrate that energy efficiency levels not less than a 19%
improvement in the DER over the TER could be achieved and delivered.

Safety and security
Relevant policies

Comments

Documents required
for submission

Core Strategy
Policy 26

Comments have been received from Lancashire Constabulary recommending that Crime Impact
the development be designed and constructed to Secured by Design ‘Homes 2019’ Statement
security specification, in order to mitigate any risk of crime. Further details can be
found at: www.securedbydesign.com.

Waste
Relevant policies

Comments

Documents required
for submission

National Planning
Policy for Waste

The storage of waste and recycling facilities for the proposed development and the Waste Management
relevant servicing arrangements should be considered and details provided with Statement
any future planning application.
Further guidance can be provided via the link below:
http://www.preston.gov.uk/yourservices/planning/planningapplications/application-advice/planning-new-developments/
13

Employment skills

Relevant policies

Comments

Documents required
for submission

Core Strategy
Policy 15

An Employment Skills Statement should be submitted alongside the application Employment Skills
(required for applications of over 30 dwellings). This should identify skills shortages Statement
within the surrounding area, and outline opportunities arising from the proposed
scheme.
Further details can be obtained from Tamar Reay – t.reay@preston.gov.uk and
Jane Smith of Calico – contact@ctep.co.uk

Section 106/CIL
Relevant policies

Comments

Documents required
for submission

Affordable housing – Proposed residential developments should provide 30% in CIL form
urban parts of Preston, South Ribble and Chorley.
Draft S106/Heads of
Community Infrastructure Levy (CIL) liable, aside from any on site affordable Terms
Affordable Housing housing. Please see the Council’s charging schedule and guidance notes for more
SPD
information:
Core Strategy
Policy 7

http://www.preston.gov.uk/yourservices/planning/planning-policies/communityinfrastructure-levy/.

14

Consultation
Public consultation should be undertaken prior to submitting a major planning Statement of
application, should this be undertaken please provide details of this and any Community
feedback that you received with your application.
Involvement

We would also like to make you aware of Preston City Council’s Building Control team which can provide you with a service to
meet the needs of your specific project. The team has a number of experienced and highly trained surveyors with local knowledge,
who can offer pre-submission advice, rapid application turnaround and a same day inspection service. The Building Control team
works very closely with the planning department and would be happy to offer advice at an early stage to ensure your project runs
as smoothly as possible from start to finish. If you would like to know more about Building Regulations and the services provided,
please contact the Building Control department on 01772 906913 or by email at building.control@preston.gov.uk .
Please note that the information contained in this letter is an informal opinion only and is based on the information which
has been provided to us. I am sure you will appreciate that any opinions given at this stage are wholly without prejudice
to the determination of any application we may receive.
We trust the above information is of assistance, if you require any further information, please do not hesitate to Jonathan Evans on
01772 906912.
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RE: LAND AT DEAN FARM, BROUGHTON

OPINION

1.

Introductory Matters

1.1

Those instructing me are presently preparing an application for outline planning
permission for 32 dwellings on land at Dean Farm, Pudding Pie Nook Lane, Broughton,
Preston (‘the Site’) on behalf of the Community Gateway Association (CGA) a registered
provider of social housing based in Preston.

1.2

In policy terms, the site is located in the Open Countryside beyond the settlement
boundary which is defined on the adopted Preston Local Plan Proposals Map. In policy
terms in such a location new development is restricted, by Core Strategy Policy 1 and
Preston Local Plan Policy EN1. The site is also located within an Area of Separation
within Preston Local Plan Policy EN4 which further restricts development.

1.3

The policy which relates to affordable housing in rural areas is Preston Local Plan Policy
HS4, which was adopted under previous versions of national guidance. The proposed
development is intended to be promote as an “entry-level exception” site (ELES) within
the meaning of §71 of NPPF, which provides:
“71. Local planning authorities should support the development of entry-level exception sites,
suitable for first time buyers (or those looking to rent their first home), unless the need for such
homes is already being met within the authority’s area. These sites should be on land which is not
already allocated for housing and should:
a. Comprise of entry-level homes that offer one or more types of affordable housing as
defined in Annex 2 of this Framework; and
b. Be adjacent to existing settlements, proportionate in size to them1, not compromise the
protection given to areas or assets of particular importance in this Framework, and
comply with any local design policies and standards.”

1.4

On 29th April 2020 a pre-application meeting took place between those instructing me and

1

officers of the LPA in order to discuss the proposal. Prior to that meeting the LPA had been
provided with various documentation to the effect that:
- there is a demonstrable need for affordable housing within the
LPA’s area.
- the site is on land which is not already allocated for housing.
- the proposed development would provide affordable housing within the meaning of
Annex 2 of the NPPF – although the exact tenure mix is yet to be determined.
- the site is located adjacent to the settlement boundary of Broughton as defined on the
Proposals Map.
- the site is less than 1ha in size and would not exceed 5% of the size of the existing
settlement.
- the site is not subject or proximate to any particular designations save for countryside
and the local area of separation.

1.5

The LPA officers who were present indicated that in their view, that the proposed
development would conflict with the development plan (ie policies EN1 and Policy 1), and
therefore would not be supported. In their view, the provisions of §71 of NPPF do not
outweigh such a fundamental conflict within the development plan. Furthermore officers
questioned whether the location of the site is in fact ‘adjacent’ to the settlement of
Broughton, and whether the site is located sustainably with reference to the distance from
local services and sustainable transport options. Officers also considered that the LPA can
demonstrate a 5 year supply of deliverable housing such that the tilted balance is not
engaged – a matter strongly challenged by those instructing me in another context.

1.6

The view of those instructing me is that the main point of dispute between themselves and
officers of the LPA how the exception provided for in NPPF Paragraph 71 can be
reconciled with adopted development plan policies as well as other parts of NPPF.

1.7

I am asked to advise as to the following:

(i)

Would compliance with the criteria set out in NPPF §71 mean that a proposal comprised
sustainable development such as to allow for permission to be granted despite conflict with
other development plan policies, given that §71 is said to be as an ‘exception’?

(ii)

Should the development plan be considered ‘out of date’ in regard to the provision of
affordable housing outside of settlements, given that it does not make provision for ELES.
If so, should the ‘tilted balance’ therefore be engaged?

(iii)

Is the site to be properly understand as being “adjacent” to the settlement?

(iv)

What are the likely prospects of success in a s.78 appeal, assuming that PCC maintain their

2

current position?
(v)

generally

2.

Legal Context

2.1

Section 38(6) of the Town and Country Planning Act 1990 requires that applications are
determined in accordance with the development plan taken as a whole1, unless material
considerations indicate otherwise. An important material consideration is the policy of the
Secretary of State – provided that it is interpreted properly (see Gransden (E.C.) & Co. Ltd
v Secretary of State for the Environment [1986] J.P.L. 519). The Interpretation of policy is
a matter of law and not judgment (see Tesco v Dundee [2012] UKSC 13), however that
does not mean that policy should be interpreted as if was a statute or examination answer,
but rather with a sensible eye (per Lord Read in Dundee (supra) at §13).

2.2

Another important material consideration is whether or not policy is out of date. If policy is
considered to be out of date then that may temper the weight to be given to any breach of
policy.

2.3

At paragraph 45 of the judgment of Lindblom J in the case of Bloor Homes Limited v
SoSCLG [2014] EWHC 754 (Admin) court gave its view on the meaning of “out-of-date”
in the context of NPPF 20122:
"45 These ["absence", "silence" and "out-of-date"] are three distinct concepts. A
development plan will be "absent" if none has been adopted for the relevant area
and the relevant period. If there is such a plan, it may be "silent" because it lacks
policy relevant to the project under consideration. And if the plan does have
relevant policies these may have been overtaken by things that have happened
since it was adopted, either on the ground or in some change in national policy,
or for some other reason, so that they are now "out-of-date". Absence will be a
matter of fact. Silence will be either a matter of fact or a matter of construction, or
both. And the question of whether relevant policies are no longer up-to-date will
be either a matter of fact or perhaps a matter of both fact and judgment."(My
emphasis)
2.4

In the later case of Gladman v Daventry Council [2016] EWCA Civ 1146 Sales LJ (as
he then was) made the following key points from that judgment, when forming the
planning judgment as to whether or not policy is out of date:

“taken as a whole” is important and derives from s.38(3)(b). Recently endorsed in the case of Corbett v
Cornwall [2020] EWCA Civ 508
2
The courts have agreed that the meaning of out of date in NPPF (2012) is equally applicable to NPPF
(2019) – see Wavendon at [49].
1

3

(i) An Inspector must assess the conformity of a development plan policy with the NPPF
and the weight to be accorded to those policies through that analysis [36].
(ii) The mere age of a policy does not cause it to cease to be part of the development
plan [40(i)].
(iii) The weight to a policy may vary as circumstances change over time [40(ii)].
(iv) In obiter comments, Sales LJ stated that even though a LPA has granted permissions
outside adopted settlement boundary policies, and relies on these permissions to
show a 5YS, that does not necessarily render the settlement boundary policies outof-date per se [44] and [45]. The decisions to grant permission for sites outside
the settlement boundary will each have been made on their own facts.
(v) Rather the test for each application is the conformity of the policy with the terms of
NPPF – to have policies to meet identified objectively assessed need. Plainly this
can include where adopted policies do not produce enough land to meet identified
need, where there is an acknowledged need to review boundaries and allocate land
as part of an emerging plan
2.5

In Peel Investments Limited v SoSHCLG [2019] EWHC 2143 (Admin) Dove J
observed that the key principle is that the test for out-of-datedness, going back to Bloor
Homes, remains one of consistency with the National Policy3 [65]:
Thus, the exercise required by paragraph 213 of the Framework and the Bloor
Homes test is not one which is dictated simply by the passage of time, but
rather an assessment of consistency of the Framework, and the factual
circumstances in which the policy is being applied including, amongst
other things, what the Inspector characterised as "results on the ground".
(emphasis added)

2.6

In the most recent case on this issue, Wokingham BC v SoSHCLG [2019] EWHC
3158 (Admin) Lang J at paragraph 60 observed:
As I have shown in my analysis of the Inspector’s reasoning under Ground 1,
his reasons were more extensive than the Claimant suggested, and they
were based on a careful assessment by him, in accordance with the case
law cited above. In my judgment, the fact that the development limits in
the policies were derived from the out-of-date housing requirements in

3

In that case, in England.

4

CP17 was clearly a relevant factor for the Inspector to take into account,
and the Inspector’s conclusion was a rational one which he was entitled
to make. It was not analogous to deciding that the policies were out-ofdate merely on the basis of their chronological age; there was an issue of
real substance here. As Lindblom J. said in Bloor Homes, at [19]:
“The weight to be attached to any material consideration and all
matters of planning judgment are within the exclusive jurisdiction
of the decision-maker. They are not for the court.” (emphasis
added)
2.7

Lang J. accordingly found that the Inspector was lawfully entitled to reach the
conclusion that the development limits were out of date because they were based on an
out of dated housing requirement and therefore rightly reduced the weight to be given
to the conflict with those policies.

2.8

From the above judgments, the following principles emerge:
(i)

The decision as to whether or not a given policy is or is not out of date is a question
of judgment4 for the decision maker, provided that proper regard has had been had to
relevant guidance.

(ii)

Policies can be out-of-date for a variety of different reasons such as where they
have been overtaken by events.

(iii)

This includes, but is not limited to, conformity of a local plan policy with national
policy.

2.9

Finally by way of legal overview of the authorities in respect of “out-of-datedness” it is
important to note that in the seminal Supreme Court case of Suffolk Coastal v Hopkins
[2012] UKSC 13, Lord Hoffman expressly found that the Inspector in the Cheshire East
part of that case had been lawfully entitled to conclude that the settlement boundaries of
the Crewe and Nantwich Local Plan were out of date because they had been fixed on the
basis of a long superseded housing need:
“[The Inspector] was clearly entitled to conclude that the weight to be given to the
restrictive policies was reduced to the extent that they derived from “settlement
boundaries that in turn reflect out-of-date housing requirements”” (per Lord
Hoffman at §63).

4

Also confirmed in terms at §55 per Lord Hoffman in Suffolk Coastal v Hopkins [2013] UKSC 13
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Discussion
3.1

The starting point for any consideration of a planning application therefore must be
whether there is conformity or breach of the development plan taken as a whole.
There may be policies which pull in different directions but it is then necessary to
form a planning judgment as to whether there is compliance or conflict with the
development plan overall (see Corbett (supra)).

3.2

In this case the proposals fall into the policy area covered by policy EN1 of the local
plan and do not fall into any of the exceptions to that policy – thus it is breached.
However the settlement boundaries which delineate where the division between
settlement and countryside are drawn are derived from assessments of development
needs which are now grossly out of date. On that basis therefore it is an important
material consideration which tempers the weight to be afforded to that breach that the
settlement boundaries do not reflect up to date needs. The position is exactly the same
as facing the Inspector whose decision the Supreme Court concluded was lawful in
the Hopkins Homes case quoted above.

3.3

Conflict with policy 1 of the Core Strategy is less clear cut. Firstly it is not a true
development management policy but a policy which is designed to inform the next
stage of plan preparation as to where development should be directed, it is very
difficult to therefore concluded that an otherwise acceptable development would be in
breach of the policy because it is not located in the higher order centres of Preston and
Chorley or the named smaller centres. Thirdly Broughton would appear to fall within
criterion (f) which expressly allows for small scale proposals to meet local needs and
where there are exceptional circumstances, then larger scale developments.

3.4

Thus, a proposal to meet affordable & “entry level” housing needs for this scale of
development could be cogently argued to fall under the descriptor of “local need” or
even an “exception” to the generality of policy. Indeed even if it was said to fall
outside of the scope of both then the obvious point is that this would be to interpret
policy 1 in a way which did not admit of sites under §71 of NPPF and would therefore
be out of date. In other words the LPA simply cannot have it both ways. Either it
meets a local need or is in principle capable of being an exception or any breach of
the policy ought to be afforded reduced weight because it is out of step with national
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policy.

3.5

Since the Preston Local Plan was adopted national policy has gained additional
sophistication in relation to housing need. Thus steps have been taken to positively
encourage LPA’s to take steps to meet needs as diverse as permanently low cost
housing through to plots for self-build schemes. One of those needs which is now
recognised in national policy is the provision of entry level housing which was plainly
not part of national policy at the time that the Preston Local Plan was drafted. Thus,
the restrictions on affordable housing provision under HS4 for rural exception sites
for affordable housing was rightly imposed at the time, but there is no similar
restriction within national policy for ELES/§71 schemes.

3.6

The fact that the proposals would conform to policy by exceptionally providing for
affordable housing adjacent to a settlement (see below) but would not meet the
criteria of a policy which is out of step with national policy, again means that the
weight to be given to any conflict with such policy must be reduced since the policy is
not up to date.

3.7

As to whether or not there is compliance with En4 or not – compliance is not binary –
ie if one is within that area then there is a breach. Rather it requires a judgment to be
formed as to whether a given proposal would compromise the function of the Area of
Separation and undermine the effectiveness of the gap between settlements. This is a
planning judgment for the decision maker based on all of the circumstances of the
case.

3.8

Bringing those points together. Breach of En1 and HS4 must be tempered by the fact
that both policies are not up to date. Policy 1 of the CS, probably understood probably
isn’t out of date provided that it is interpreted with §71 in mind; and En4 is a matter of
planning judgment. Viewed overall therefore the proposals would appear to conflict
with parts of the development plan which are to be viewed as out of date, but could be
viewed as conforming to other parts (the last part of En1 and the start of Hs4). It
seems to me that the better view is to concluded that the proposals are indeed in
breach of the development plan taken as a whole, but that such a breach is with
policies which are out of date and therefore the weight to be afforded to any such
breach is substantially tempered as a result, and is readily capable of being
outweighed if it can be clearly evidenced that the proposals comply with up to date
national policy for entry level schemes for which there is a local need.
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I note that those instructing me suggest that the reference to “exception” within the

3.9

descriptor of §71 and the fact that they are not to be located on allocated sites might
suggest that such sites should not come through the development plan system. I
disagree. The better view is that the development plan system should make provision
for ELES in a similar manner to former rural exception sites for affordable housing.
The fact that the development plan in this area hasn’t yet done so means that it is to be
viewed as out of date since it is out of step with national guidance. That out of
datedness both tempers the weight to be afforded to any breach of policy (supra) as
well as amounting to a material consideration in its own right.

3.9

Thus, the next issue is whether or not there is compliance with §71 of NPPF or not.
That in turn raises the following issues:
(i) is the need for entry level exception sites being met elsewhere on sites which are
not allocated for housing?
(ii) is the proposal adjacent to the settlement boundary?
(iii) is the scale of the proposal proportionate to the settlement, based upon footnote
33 of NPPF;
(iv) would the proposals comply with design policy and not compromise the
protection given to assets or areas.
If a proposal meets all of those criteria that does not mean that it must be granted
planning permission. However if a proposal meets all of those criteria and the only
policies of the development plan which are breached are out of date and/or the
development plan does not properly make provision for an ELES then it is unlikely
that a LPA could rationally conclude that the benefits arising from such a policy
compliant5 proposal would not significantly outweigh any breach of otherwise out of
date policy.

3.10

Dealing with the first criteria, there is no evidence at all that the need for ELES
schemes is being met elsewhere. Indeed whilst the LPA contends that it can
demonstrate a 5 year supply of housing there is no suggestion that there is no need for
entry level affordable housing for locals. To the contrary the draft planning statement
provided by those instructing me to the LPA at the recent meeting demonstrates
precisely the contrary. This criterion therefore appears to be readily met.

3.11
5

Similarly the third and fourth points at §3.9 (above) are also readily met. The

Ie compliant with national policy in §71
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proposals would not compromise any designation or asset, it would not increase
Broughton by more than 5% and given that this is an outline application there is no
basis to conclude that design policies could not be met on any reserved matters
application.

3.12

Thus, the only issue of contention is whether or not the proposal is or is not “adjacent
to” an existing settlement. I note that the LPA have sought to argue that this doesn’t
just relate to physical adjacency, but how well connected the site is to existing
facilities and services. With respect such an interpretation is nonsense. Whilst the
accessibility of the site to existing services and facilities is of course a material
consideration in its own right – it is an abuse of language to try to read “adjacency” as
encompassing anything other than a physical relationship between the site and the
settlement. Had the Secretary of State wanted the term to encompass a wider range of
concerns such as accessibility then he would have said so.

3.13

Similarly the test is not physical adjacency of the site to the defined settlement
boundary within a local plan (especially not an out of date settlement boundary).
Again had the Secretary of State wished to import such a test into the NPPF he would
have said so. Rather the policy puts the test as adjacency to the settlement.

3.14

The Site does not adjoin the existing settlement. Rather it adjoins the property which
lies to the immediate east of the defined settlement and sits at the junction of
Whittingham Lane and Pudding Pie Nook Lane . To the SW of the site it does adjoin
the location of a site which lies outside of the defined settlement boundary but which
was consented for residential development under reference 06/2017/1387. In the case
of Wood v Secretary of State for Communities and Local Government [2015] EWCA
Civ 195, the Court had to grapple with whether or not a proposal comprised infill
“within a village”, and it was contended that the Inspector had been right to equate
that with the defined village boundary and did not need to form an independent view
as to where the village physically existed. Sullivan L.J. rejected that contention and
the decision was quashed on that basis. At §29 he observed:
“…it is clear that …"the boundary" to which the inspector was referring … was not his own
assessment of the boundary of the village on the ground, but was the defined village boundary
in the Local Plan, ….. That is the sole reason why the inspector concluded … that the appeal
site did "not lie in a village, but outside the boundary", notwithstanding his earlier assessment
in paragraph 13 of the extent of the built-up area on the ground. …..
30… on a fair reading of this decision the inspector did misdirect himself in the manner
alleged in ground 1 of this appeal. It follows that the inspector's decision must be quashed”
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3.15

I have no doubt that if the LPA in this case were to apply the first criterion of §71 of
NPPF by reference to the village boundary then it will have fallen into exactly the
same legal error as led to the quashing of the decision in Wood. Rather there is an
obligation to consider whether the Site physically adjoins the physical extent of the
settlement. On the basis of the information I have been provided with it is difficult to
see how it could not be so concluded.

3.16

What is abundantly clear is that the test of §71 of NPPF does not important an
assessment of accessibility into its scope. That said, as I note above, accessibility is of
course a freestanding material consideration. However, when judging the proposal’s
locational suitability it should be carefully borne in mind that the expectation of
policy is that such sites will necessarily come forward as an exception to the
generality of sites and on the edge of settlements. It is therefore hardly fatal to such a
proposal that its relationship to the services and facilities are what one would expect
to see from a peripheral site to the settlement.

4. Conclusions
4.1

In answer to the specific questions raised in my instructions my views are in summary
in italics following each of the questions raised:

(i)

Would compliance with the criteria set out in NPPF §71 mean that a proposal
comprised sustainable development such as to allow for permission to be granted
despite conflict with other development plan policies, given that §71 is said to be as
an ‘exception’?

-

Not necessarily. Such a proposal which conformed with §71 is likely to comprise
sustainable development, but other factors would need to be considered before
arriving at an overall conclusion as to a site’s acceptability.

(ii)

Should the development plan be considered ‘out of date’ in regard to the provision of
affordable housing outside of settlements, given that it does not make provision for
ELES. If so, should the ‘tilted balance’ therefore be engaged?

-

Yes. And whilst the approach to the tilted balance should be that of the Wavendon case
(supra), the likelihood is that the tilted balance should be engaged, albeit that this is a
matter of planning judgment, having weighed the basket of relevant policies.

(iii)

Is the site to be properly understand as being “adjacent” to the settlement?

-

Yes, for the reasons set out above.

(iv)

What are the likely prospects of success in a s.78 appeal, assuming that PCC maintain
their current position?
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-

Within the limits of my consideration – the prospects of success on appeal are good.

(v)

generally

-

See above.

4.2

I advise accordingly. Should anything else please do not hesitate to contact me further.

Kings Chambers

Paul G Tucker QC

36 Young Street

17th May 2020

Manchester M3 3FT
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